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THE GUIDE FOR FUTURE PRESERVATION IN HISTORIC
DISTRICTS USING A CREATIVE APPROACH:
CHARLESTON, SOUTH CAROLINA'S CONTEXTUAL
APPROACH TO HISTORIC PRESERVATION
HunterS. Edwards*
"The first local historic district was established in Charleston,
S.C., in 1931. Charlestonians recognized the special character of
their community and felt it deserved protection. Today, more
than 2,300 communities across that country have followed
Charleston's example."'
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1. INTRODUCTION
The phenomenon of historic districting that began in Charleston,
South Carolina nearly eighty years ago is an integral part of the overall
historic preservation structure within the United States. While the
national and state framework of historic preservation are important
components to guiding and delegating preservation efforts, most legal
commentators agree that the bulk of substantive historic preservation
work occurs at the local level. 2 The strength of historic preservation at
the local level stems from preservation ordinances that restrict a
property owner's ability to alter or demolish any of the historic
resources without first receiving local government approval. 3
These local preservation ordinances aim to protect: 1) individual
landmarks designated as having historic significance, 2) entire historic
districts, or 3) a combination of both landmarks and historic districts.4
Thus, Charleston's creation of the historic district model is one of the
two major preservation techniques that localities utilize today as part of
the larger historic preservation movement nationwide.5 This Note will
briefly discuss the historic preservation structure in the United States
and then will focus on how Charleston, South Carolina's historic district
provides a model for other municipalities attempting to improve their
preservation efforts. It is critical to understand why historic preservation
is important within this nation of constant change and why Charleston
provides a great case study of how a local community can preserve its
contextual history through historic districts and other preservation
measures.
Numerous reasons demonstrate the importance of historic
preservation. One of the most commonly cited reasons for historic
2. See, e.g., Christopher J. Duerksen, Local PreservationLaw, in A HANDBOOK ON HISTORIC
PRESERVATION LAW 29, 29-85 (Christopher J. Duerksen ed. 1983); Sandra G. McLamb,
PreservationLaw Survey 2001: State PreservationLaw, 8 WIDENER L. SYMP. J. 463 (2002); see
also Julia H. Miller, A Layperson's Guide to HistoricPreservationLaw: A Survey of Federal,State,
and Local Laws GoverningHistoricResource Protection,in AMERICAN LAW INSTITUTE - AMERICAN
BAR ASSOCIATION CONTINUING LEGAL EDUCATION 1, 3-4 (The Am. Law Inst. Ed., 2007).
3. See CONSTANCE EFroN BEAUMONT, A CmzEN's GUIDE TO PROTECTNG HISTORIC PLACES:
LOCAL PRESERVATION ORDINANCES 1 (1992), available at http://www.preservationnation.org/
issues/smart-growth/additional-resources/toolkit citizens.pdf

4. Id. at 1-2.
5. Although specific numbers are hard to establish, over 2,300 local communities today
"across the country have followed Charleston's example" and established historic districts. National
Park Service, Working on the Past in Local Historic Districts, Bring preservation "home,"
http://www.nps.gov/history/hps/workingonthepastlindex.htm (last visited Aug. 1, 2009); see also
CASSITY, supranote 1, at 2-3.
6. See generally BEAUMONT, supra note 3, at 12-16. Beaumont argues that local preservation
ordinances provide a variety of different benefits to a community that enacts such ordinances,
including environmental benefits, economic benefits, educational benefits, and social and
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preservation is the "associative value of historic resources." 7 This
conception is especially prevalent in Charleston's historic districts.8
Proponents of this idea argue that history is best viewed in context, and
historic preservation, especially through the use of historic districts,
enables a community to maintain the aesthetic value of an entire
community for future generations to study and cherish.9
The economic benefits of preservation accruing to local communities
represent another reason why historic preservation is so necessary.10
Many studies in the 1990s sought to understand the economic effects of
preservation ordinances on various localities." These studies
demonstrated that local preservation measures provided an economic
stimulus through increased property values.12 More recent economic
studies in South Carolina found that preservation efforts increased
residential property values, created jobs, acted as a vehicle of heritage
tourism, spurred downtown revitalization efforts, and acted as an overall
economic force. 13 Other economic benefits of local preservation
psychological benefits. See id.; see also BRADFORD J. WHITE & RICHARD J. RODDEWIG, PREPARING A

HISTORIC PRESERVATION PLAN 1-2 (Am. Planning Ass'n ed., 1994) (discussing thirteen reasons for
communities to have a local preservation plan).
7. CAssITY, supra note 1, at 4; see also RACHEL S. Cox, DESIGN REVIEW IN HISTORIC

DISTRICTS 2 (Nat'l Trust for Historic Pres. ed., 1997).
8. See generallyinfra IV.B.
9. See Cox, supra note 7, at 2. A desire "to protect the character of their neighborhood[s] as
a whole," led to many of the local preservation ordinances on the books today. Id.
10. See CASSrrY, supra note 1, at 4; Cox, supra note 7, at 2; BEAUMONT, supra note 3, at 1315; see also CHAD LENNOX & JENNIFER REVELS, SMILING FACES HISTORIC PLACES: THE EcoNOMIC

BENEFITS OF HISTORIC PRESERVATION

IN SOUTH

CAROLINA

1-15

(2003), available at

http://www.state.sc.us/scdah/hpEconomicsbooklet.pdf (discussing the major economic impacts of
historic preservation efforts on South Carolina's economy).
11. See, e.g., ATHENS-CLARKE COUNTY PLANNING DEP'T ET AL., EcoNOMIC BENEFITS OF
HISTORIC PRESERVATION IN GEORGIA, A STUDY OF THREE COMMUNITIES: ATHENS, ROME, AND
TIFrON (1997); Dennis E. Gale, The Impacts of Historic DistrictDesignation:Planningand Policy
Implications, 57 J. AM. PLAN. Ass'N, Summer 1991, at 325-26; GOV'T FIN. RESEARCH CTR., THE
EcoNOMIC

BENEFITS

OF

PRESERVING

COMMuNITY

CHARACTER:

A

CASE

STUDY

FROM

FREDERICKSBURG, VIRGINIA (1996); HAMMER, SILER, GEORGE Assocs., ECONOMIC IMPACT OF

HISTORIC DISTRICT DESIGNATION: LOWER DOWNTOWN DENVER, COLORADO 1-12 (2000); Jo
RAMSAY LEIMENSTOLL, ASSESSING THE IMPACT OF LOCAL HISTORIC DISTRICTS ON PROPERTY
VALUES IN GREENSBORO, NORTH CAROLINA (1998).

12. As an example, in 1971 Fredericksburg, Virginia, the average residential property value
within the historic district was $17,920, while the average residential property value outside the
district was $17,060. See GOv'T FIN. RESEARCH CTR., supra note 11, at 3-4. By 1990, the average
residential property values had climbed to $138,697 within the historic district and $87,011 outside
the district Id. Commercial properties over the same time period showed a similar trend as
properties within the historic district increased in value by 480%, while properties outside of the
district increased only 281%. See id. The other studies contained in supra note 11 show similar
trends of designated preservation areas outperforming areas not so designated.
13. See LENNOX & REVELS, supra note 10, at 2; see also ELIZABETH MORTON, HISTORIC
DISTRICTS ARE GOOD FOR YOUR POCKETBOOK: THE IMPACT OF LOCAL HISTORIC DISTRICTS ON
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ordinances include the protection of historic property owners'
investments in these properties through an ordinance's maintenance of
the community,14 the "fiscal benefits" of reusing existing
infrastructure 1 and an increase in tourism dollars spent within the
community. Charleston's status as a popular tourist destination is
directly tied to the city's trend-setting preservation efforts of its historic
district's 8,890 buildings, which create a Southern ideal that many
cannot resist.17
Ensuring historical context and economic benefits are not the only
reasons to pursue local preservation. Through the use of existing
infrastructure, local preservation ordinances and historic districts stem
negative environmental effects associated with urban sprawl and
increased waste deposits from new construction.19 Local historic
districts promote better design in the locality as emphasis is placed on
connecting each building to the aesthetic of the entire community.2 0
Creating a "tangible link to the past, a way to bring meaning to history
and to people's lives," local preservation efforts allow individuals to
engage in a unique kind of education. 2 1 Historic preservation also
contributes social and psychological benefits by recognizing that
historic buildings, landmarks, and districts provide a constant memory
HOUSE PRICES INSOUTH CAROLINA 10 (2000). To increase the tangible understanding of these major
conclusions some actual figures are needed. Historic preservation in South Carolina was estimated
to directly create 400 jobs, with another 369 jobs in local job markets through income cycling and
another 9,497 created through heritage tourism. LENNOX & REVELS, supra note 10, at 5. Heritage
Tourism alone results in $325.6 million annually in direct spending within South Carolina. LENNOX
& REVELS, supra note 10, at 2. Downtown revitalization efforts (which may or may not be solely
focused on historic preservation) contributed $375 million in investment to South Carolina's
economy from 1984-2000, and annual historic preservation activities add $73.5 million in total
spending and $22 million in increased labor earnings annually. Id.
14. See CAssrry, supranote 1, at 4.
15. BEAUMONT, supranote 3, at 14.

16. See CASSITY, supra note 1, at 4-5. The amount of tourism dollars that preservation can
attract to localities should not be underestimated. After Savannah, Georgia passed its historic
preservation ordinance in 1972 and spent over $2.75 million in private funds to enhance restoration,
tourists increased their.spending from $1 million in 1962 to $75 million in 1977. Cox, supranote 7,
at 2.
17. See Bob Downing, South Carolina's Crown Jewel-Charleston Breathes History, SUN
HERALD (Biloxi, Miss.), Apr. 20, 2008, at F8.
18. South Carolina's State Historic Preservation Office (SHPO) provides a valuable, albeit
introductory, presentation focusing on reasons for preservation. See Value of Historic Preservation,
http://www.palmettohistory.org/valuehistprez.ppt (last visited July 31, 2009). Noted preservationist,
Robert E. Stipe, also provides a brief, yet informative, article discussing seven reasons to preserve
historic resources. See ROBERT E. STIPE, Why PreserveHistoricResources?, in LEGAL TECHNIQUES
INHISTORIC PRESERVATION 1, 1-2 (Nat'l Trust for Historic Pres. in the United States ed., 1972).

19. See CASSrTY, supra note 1, at 3-4; BEAUMONT, supra note 3, at 12-13.
20. See CASSY, supranote 1, at 3.
21. Id. at 4; see STIPE, supranote 18, at 1; see also BEAUMONT, supranote 3, at 15.
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of place to people in the face of change and development pressures.22
The attempts by historic preservationists to retain a familiar public
scene help individuals feel more comfortable in their private lives. 23
Other commonly cited benefits of preservation are intangible and harder
to value.2 4 The benefits and importance of historic preservation can be
summed up as follows:
In summary, local preservation ordinances undergird our
collective efforts to enhance the environmental, economic,
educational, and social quality of community life. They give us a
way of making sure that future generations will have a chance to
understand how and why our society evolved as it did. They
safeguard irreplaceable architectural treasures that inspire us and
lift our spirits. And they lend beauty and a sense of civility to a
world that badly needs both.25
Given the importance of historic preservation in the United States,
Charleston, South Carolina is still a critical example for legal scholars
and other localities to study. First, in 1931, Charleston established the
historic district structure that many communities employ today as their
26
primary mechanism for preservation. A study of the legal framework
of historic districts is incomplete without examining Charleston's initial
efforts. However, Charleston's current historic district structure remains
influential outside of South Carolina because it demonstrates, in
opposition to prevailing sentiment, how a community can preserve
historic districts without implementing strict design review guidelines. 27
Further, Charleston remains the strongest proponent of retaining a
contextual approach to preservation that emphasizes the importance of
preserving not only individual buildings, but also preserving the

22. See STIPE, supra note 18, at 1.
23. See BEAUMONT, supranote 3, at 15-16.
24. Examples of such intangible reasons to engage in historic preservation include (1) striving
to preserve architectural heritage because it is part of individuals; (2) preserving sites because of
their relation to past events; (3) preserving architecture and landscapes because of their intrinsic
value as art; (4) preserving because the belief that cities deserve to be beautiful; and (5) preserving
because it serves an important social purpose. See STIPE, supra note 18, at 1-2. However, the
intangible nature of these reasons to preserve does not make them any less important to the overall
preservation structure.
25. See BEAUMONT, supra note 3, at 16. Moreover, William J. Murtagh, a celebrated
preservationist, commented that "[i]t has been said ... has been said that, at its best, preservation
engages the past in a conversation with the present over a mutual concern for the future." WILLIAM J.
MURTAGH, KEEPING TIME: THE HISTORY AND THEORY OF PRESERVATION INAMERICA 168 (1988).

26. See CASSIrY, supra note 1,at 2-3.
27. See discussion infra Part BI.C.3.
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historical integrity of entire communities.2 8 A municipality that
implements a contextual approach to preservation without first
examining Charleston's preservation structure does not have an
informed plan. Also, Charleston's historic district is a workable
example of a city facing tremendous growth pressures29 that has
maintained its preservation ethic through a proactive approach to
preservation by constantly revising, updating, and reexamining its
preservation techniques. 30 Charleston also illustrates that an engaged
and informed public helps bolster preservation efforts.3 1 The methods
used in Charleston's historic district exemplify how a modem city can
balance preservation and development concerns without relinquishing
the unique historic character that defines the city.
Charleston's historic district, by emphasizing a community's right to
preserve and empowering its architectural review board, is recognized
as one of the strongest in the United States.32 Such a strong historic
district provides a great case study and framework on how to restrict,
review, and control development actions in order to preserve valuable
historic resources. Part II of this Note examines the structural
framework for historic preservation in the United States through a
discussion of federal, state, and local preservation efforts. Part III
examines Charleston's historic district ordinance and its contextual
approach to achieve actual preservation as a framework other localities
28. See infra notes 202, 224. As explained earlier in this Note, ensuring and maintaining the
historical integrity of place is critical to preservation efforts and understanding history in general.
See supra text accompanying notes 20-25. When discussing the importance of preservation of place
to understanding history, Ken Burns, a noted historian, stated "[i]t's critical. We strain to listen to the
ghosts and echoes of our inexpressibly wise past, and we have an obligation to maintain these
places, to provide these sanctuaries, so that people may be in the presence of forces larger than those
of the moment." The Short Answer: An Exchange with Ken Burns, PRESERVATION, Jan.-Feb. 2005,
at 16.
29. See PAGE & TURNBULL, Executive Summary, in VisIoN-COMMUNrry- HERITAGE: A
PRESERVATION PLAN FOR CHARLESTON, SOUTH CAROLINA 1, 7 (2008) [hereinafter PAGE &

TURNBULL, Executive Summary], available at http://www.charlestoncity.info/shared/docs/0/01executive%20summary.pdf; PAGE & TURNBULL, Introduction, in VISION- COMMUNITY-HERITAGE:
A PRESERVATION PLAN FOR CHARLESTON, SOUTH CAROLINA 19, 22 (2008) [hereinafter PAGE &

TURNBULL, Introduction], available at http://www.charlestoncity.info/ shared/docs/0/02introduction.pdf. Since 1974 Charleston's population has increased from 67,000 to 120,000 and the
land area has increased fivefold to over one hundred square miles. PAGE & TURNBULL, Executive
Summary, supra, at 7. The city's population is projected to increase another fifty-one percent
between 2000 and 2015. PAGE & TURNBULL, Introduction,supra,at 22.

30. See discussioninfra Part V.A.
31. Two main preservation groups form part of this public participation in Charleston's
preservation ordinance: the Preservation Society of Charleston and the Historic Charleston
Foundation. See infra text accompanying note 277.
32. W. Brown Morton, III, What Do We Preserve and Why?, in TIE AMERICAN MOSAIC:
PRESERVING A NATION'S HERITAGE 145, 159-60 (Robert E. Stipe & Antoinette J. Lee eds., Wayne

State Univ. Press (1987).
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should study. Part IV studies elements of Charleston's new Preservation
Plan and examines how these elements will enable Charleston to
maintain its significant contextual approach to historic preservation.
Part IV also discusses the importance of these new elements to other
communities. Part V recommends changes to Charleston's preservation
ordinance to improve its ability to preserve. Finally, Part VI concludes
that Charleston's historic district continues to be a leader in the
preservation field with its ability to adapt its preservation methods to the
changing pressures of the time. It is hoped that this Note will highlight
potential areas of improvement to Charleston's preservation ordinance
and act as a rough guide for municipalities attempting to improve or
implement historic districts in the future.

II. A BRIEF HISTORY OF HISTORIC PRESERVATION

IN THE

UNITED STATES

A. Development of the NationalHistoric PreservationStructure
The importance of local preservation laws stems from the procedural
nature of federal and state laws aimed at historic preservation. Although
the passage of the National Historic Preservation Act of 1966
instituted the federal government's first "comprehensive program to
ensure full consideration of the effects of governmental actions on
historic properties at the national level," this procedural legislation does
not guarantee substantive protection for historic resources, nor does the
Act address any regulations regarding private actors.34 The maority of
Thus,
state statutes also fail to guarantee preservation results.
substantive preservation protection occurs at the local level through
local preservation ordinances, whether targeted at government or private
itthi
actors. 36 Despite
their procedural nature, the federal and state regulatory
schemes are still significant because they grant local governments the
power to engage in substantive preservation efforts and establish the
rules and procedures that guide the local preservation ordinances
through enabling statutes. These statutes allow localities to function as
the main preservation cog in this three-tiered historic preservation
system.37
33. National Historic Preservation Act, 16 U.S.C. §§ 470-470x-6 (2006).
34. Editor's Note, An Overview of Federal Historic Preservation Law and Related
Legislation,PRESERVATION L. REP., June 1994, at 10,003 (Ref.) [hereinafter Editor's Note]; see also
Miller,supra note 2, at 5, 11-12.
35. See Miller, supranote 2, at 5.
36. See id.
37. See George B. Abney, Florida'sLocal PreservationOrdinances:MaintainingFlexibility
While Avoiding Vagueness Claims, 25 FLA. ST. U. L. REv. 1017, 1020 (1998).
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B. The Federal Government and HistoricPreservation
The first act promulgated by the federal government concerning
general historic preservation was the Antiquities Act of 1906.38 While
allowing the executive branch to protect properties under federal power
for their historic value, the Antiquities Act was severely limited in
scope because so few properties qualified for protection.3 9 Another
early federal law aimed at increasing preservation efforts was the
Historic Sites Act of 1935.40 Although the Secretary of the Interior
received tremendous powers under this Act, 4 1 these powers are rarely
utilized 42 since the promulgation of the National Historic Preservation
Act of 1966.43
The National Historic Preservation Act of 1966 (NHPA) is the main
federal law aimed at preserving cultural and historic resources in the
United States." The emphasis that the NHPA places on the National
38. Editor's Note, supra note 34, at 10,005 (Ref.); see also Antiquities Act of 1906
(Antiquities Act), 16 U.S.C. §§ 431-433 (2009). The Antiquities Act authorized the President to
"declare by public proclamation historic landmarks, historic and prehistoric structures, and other
objects of historic or scientific interest that are situated upon the lands owned or controlled by the
Government of the United States to be national monuments . . . ." 16 U.S.C. § 431.
39. See Editor's Note, supra note 34, at 10,005 (Ref.).
40. See Editor's Note, supranote 34, at 10,005 (Ref.); see also Historic Sites Act of 1935, 16
U.S.C. §§ 461-467 (2009). The Historic Sites Act declared that "it is a national policy to preserve for
public use historic sites, buildings, and objects of national significance for the inspiration and benefit
of the people of the United States." 16 U.S.C. § 461.
41. Editor's Note, supra note 34, at 10,005 (Ref.). The Secretary's enormous powers to
achieve this end of preservation included, inter alia, (1) the power to detennine what sites possessed
"exceptional value as commemorating or illustrating the history of the United States"; (2) the power
to acquire certain sites of historical value; and (3) the power to "[r]estore, reconstruct, rehabilitate,
preserve, and maintain historic or prehistoric sites, buildings, objects, and properties of national
historical or archaeological significance and where deemed desirable establish and maintain
museums in connection therewith." 16 U.S.C. § 462.
42. Editor's Note, supra note 34, at 10,005 (Ref.). However, the Historic Sites Act is still
critical because it is the statutory source of authority for the National Historic Landmarks Program.
See id. at 10.005-06. Any "[p]roperties designated as National Historic Landmarks under the
Historic Sites Act are included in the National Register of Historic Places," and since the 1980
amendments to the National Historic Preservation Act, the National Historic Landmarks program
has become more important with the added protections from federal government activities afford
these sites. Id. at 10,005-06 (Ref.).
43. The National History Preservation Act of 1965 (NHPA), 16 U.S.C. §§ 470 - 470w-6
(2000).
44. See Miller,supra note 2, at 6. The three main provisions of the NHPA can be summarized
as follows:
1. It authorizes the expansion and maintenance of the National Register of
Historic Places, the official federal listing of "districts, sites, buildings,
structures, and objects significant in American history, architecture,
archeology, engineering, and culture."
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Register45 increases public awareness of historic preservation. 4 6 Further,
the Section 106 review process 47 provides important procedural steps
that a federal agency must follow before proceeding with an
"undertaking" that will adversely affect any historic properties listed or
eligible for listing on the National Register.48 However, none of the
provisions of the NHPA prevent the ultimate demolition or alteration of
a historic property by a public or private owner. 49 The NHPA merely
2. It establishes a protective review process (known as a "Section 106 review
process") to ensure that federal agencies consider the effects of federally
licensed, assisted, regulated, or funded activities on historic properties listed or
eligible for listing in the National Register.
3. It requires federal agencies to locate, inventory, and nominate properties to
the National Register, assume responsibility for preserving historic properties,
and use historic buildings to "the maximum extent possible."
See id. at 7; see also 16 U.S.C. § 470(a).
45. Regulations goveming the National Register of Historic Places and specifying the criteria
for Register eligibility are listed at 36 C.F.R. § 60.4 (2009). Such criteria includes "[t]he quality of
significance in American history, architecture, archeology, engineering, and culture is present in
districts... that possess integrity of location, design, setting, materials, workmanship, feeling, and
association[,]" and any one of the four following requirements: that are associated with events
making a significant contribution to our history, that are associated with important people of the
past, that possess distinctive characteristics of a type or master, or have or are likely to yield
important information about our history. Id. § 60.4(a)-(d).
46. See McLamb, supra note 2, at 464.
47. Section 106 of the NHPA, codified at 16 U.S.C. § 470f, provides:
The head of any Federal agency having direct or indirect jurisdiction over a
proposed Federal or federally assisted undertaking in any State and the head of
any Federal department or independent agency having authority to license any
undertaking shall, prior to the approval of the expenditure of any Federal funds
on the undertaking or prior to the issuance of any license, as the case may be,
take into account the effect of the undertaking on any district, site, building,
structure, or object that is included in or eligible for inclusion in the National
Register. The head of any such Federal agency shall afford the Advisory
Council on Historic Preservation established under part B of this sub-chapter a
reasonable opportunity to comment with regard to such undertaking.
16 U.S.C. § 470f.
48. Miller, supra note 2, at 7. The overall section 106 process is a detailed, procedural
process, the specifics of which are beyond the scope of this Note. The regulations implementing the
Section 106 process can be found at 36 C.F.R §§ 800.1-800.16. In broad terms, if a federal agency
determines that one of its projects may affect a property listed or eligible to be listed on the National
Register, the agency must allow the Advisory Council on Historic Preservation (an independent
federal agency) an opportunity to comment on the agency's proposed action. See Miller, supra note
2, at 7. However, as stated in the next sentence of this Note, this process does not guarantee the
agency from ultimately harming the historic value of the property in question, it just guarantees the
Advisory Council an opportunity to comment. See id.at 7-8. For more information about the Section
106 process, see Editor's Note, supranote 34, at 10,101; Miller,supra note 2, at 7-8.
49. See Miller, supranote 2, at 8, 11; McLamb, supra note 2, at 464.
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creates the framework for state and local governments to preserve
historic resources by establishing the State Historic Preservation
programs 50 and providing for the certification of local governments. 5 '
There are two other noteworthy players in the historic preservation
federal law framework: the National Environmental Policy Act 52
(NEPA) and Section 4(f) of the Department of Transportation Act of
1966.53 NEPA governs all "major Federal actions significantly affecting
the quality of the human environment," 54 which includes "important
historic, cultural, and natural aspects of our national heritage."55 NEPA
requires full disclosure of environmental concerns, full consideration of
the potential impacts of the pro osed action, and any possible
alternatives to the proposed action. However, like the NHPA,? these
requirements are purely procedural protections against federal action
58
and provide no substantive protection to historic resources.

50. See 16 U.S.C. § 470a(b) (2000). A State Historic Preservation Program is a stateinstituted program certified by the Secretary of the Interior pursuant to the standards set forth in the
NHPA. A State Historic Preservation Officer (SHPO) is an official appointed by the governor of
each participating state to administer the program. See id. § 470a(b)(1). The SHPO can aid in the
Section 106 process, educate the public about historic preservation, review the program's
effectiveness, conduct a survey of the state's historic resources and identify resources for potential
National Register nomination. See id. §§ 470a(b)(1)-(b)(3).
51. 16 U.S.C. § 470a(c) (2000). These "certified local governments" (CLGs) were part of the
1980 Amendments to the NHPA and were designed to bring federal, state, and local preservationists
together in a closer working relationship. Cox, supra note 7, at 6. To achieve CLG status, the SHPO
and the Secretary of the Interior must determine that the local government enforces the appropriate
state or local legislation for the designation and protection of historic properties, has established a
qualified historic preservation review commission, maintains a survey system, includes public
participation in its local historic preservation efforts, and adequately performs the duties assigned to
it under the Act. See 16 U.S.C. § 470a(c)(1) (2000). The benefits of being a CLG include
participating in the nominating process for National Register properties and becoming eligible for
preservation grants (in the amounts of $2,000 to $20,000) from the state historic preservation office.
See Cox, supranote 7, at 6; see also infra text accompanying notes 72-75.
52. 42 U.S.C. §§ 4321-4370h (2009).
53. 49 U.S.C. § 303 (2009).
54. 42 U.S.C. § 4332(2)(C).
55. Id§4331(b)(4).
56. See Miller, supra note 2, at 8-9. An individual can fulfill such requirements through two
environmental audits: (1) an Environmental Assessment; or (2) the more extensive Environmental
Impact Statement. Id at 9. Regulations governing NEPA's environmental review and other
standards are codified at 40 C.F.R. §§ 1500.1-1500.6.
57. NEPA and NHPA are similar in that both acts provide procedural protections to historic
resources with very little substantive protection. See Miller, supra note 2, at 9. However, NEPA
applies to all historic properties, but only regulates "major federal actions." Id The NHPA applies
only to those properties listed or eligible for listing on the National Register, but regulates against
any effects a federal "undertaking" may have on those properties. Id Thus, the NHPA "applies to a
broader range of federal agency undertakings." Id.
58. See Editor's Note, supra note 34, at 10,012; Miller, supra note 2, at 9.
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Section 4(f) of the Department of Transportation ActS9 rovides the
most substantive punch for federal preservation efforts.o Agencies
affected by Section 4(f)61 face a much tougher challenge to project
approval in the face of historic preservation concerns than agencies
affected by the NHPA or NEPA. However, Section 4(f)'s substantive
protections are only triggered by a large transportation project that
encroaches upon the historic site or landmark. The limited occurrence of
this triggering event lessens the overall impact of Section 4(f)'s
protection of historic resources.
In summary, federal laws achieve preservation of historic resources
mostly through procedural requirements that only require the agency to
consider the impact on historic resources prior to continuing in its
course of action. 6 3 This lack of substantive protection on the federal
level makes local preservation techniques like Charleston's even more
crucial to maintaining our nation's history.
C. State Governments andHistoricPreservation
State preservation laws are the second tier of preservation efforts
across the nation. Generally, state historic preservation efforts focus on
either state government actions affectin historic resources or private
actions affecting historic resources.
Most state laws do not
affirmatively protect historic resources.65
59. Section 4(f) grants historic properties substantive protection by requiring approval of a
federal transportation project that requires the "use" of a historic site, a public park, recreation area,
or wildlife refuge, unless "(1) there is no prudent and feasible alternative to using that land; and
(2) the program or project includes all possible planning to minimize harm.
49 U.S.C. § 303(c)
(2009).
60. There are other federal preservation laws, including the Archeological Resources
Protection Act, 16 U.S.C. §§ 470aa-470mm, and the Abandoned Shipwrecks Act of 1987,43 U.S.C.
§§ 2102-2106. However, these other federal preservation laws have little effect on the primary focus
of this Note, historic district preservation.
61. This includes all agencies of the U.S. Department of Transportation: the Federal Highway
Administration; the Federal Transit Administration; the Federal Aviation Administration; and the
Coast Guard. See Editor's Note, supranote 34, at 10,013 (Ref.).
62. This is because the term "use" as understood in section 4(f) includes both direct takings of
protected property and indirect effects that "substantially impair" the value of protected property.
Editor's Note, supra note 34, at 10,013 (Ref.). Thus, the argument is that Section 4(f) could protect a
historic district whose economic well-being is threatened by construction of a highway. Id.
63. See Miller, supranote 2, at 11.
64. McLamb, supra note 2, at 464.
65. This is because preservation laws regulating government actions do not require
preservation; instead, they are procedural in nature. See Miller, supra note 2, at 5. The preservation
laws governing private actions attempt to affirmatively and substantively protect historic resources
by regulating alterations and destruction that could harm the historic resources. See id. Since most
states delegate their authority to local governments, through enabling statutes, to regulate private
actions affecting historic resources, the local governments, and not the states, are the entities
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However, all states have promulgated laws creating state agencies
with preservation duties and have a state register of historic places. 6 6
There are two main types of state actions that affect historic resources. 6 7
First, state agencies, namely the State Historic Preservation programs
created by the NHPA and administered through the State Historic
Preservation Officer (SHPO),6 8 assist federal agencies in the Section

106 process.69

The second way state government actions have attempted to protect
historic resources is by promulgating laws similar to the federal
preservation laws.7 0 Many states have created "state 106" or "state 4(f)"
laws that provide procedural protections to historic resources.7 1 South
Carolina has promulgated requirements for participation in the Certified
Local Government (CLG) Program, established by the NHPA 72 and the
state's SHPO, which facilitates a working relationship between South
Carolina and the federal government by distributing preservation grants
to qualified CLGs.73 Achieving CLG status by partnering with the state
government, is an important step for any locality because such status
enables the locality to compete for ten percent of the annual federal
allocation made to each state from the Historic Preservation Fund.74
affirmatively protecting the historic resources. See id. at 12-13; Michael Mantel, State Preservation
Law, in A HANDBOOK ON HISTORIC PRESERVATION LAW 129, 130 (Christopher J. Duerksen ed.,
1983).
66. See Leonard A. Zax, Protection of the Built Environment: A Washington, D.C Case
Study in HistoricPreservation,19 B.C. ENVTL. AFF. L. REv. 651, 652 (1992); Mantel, supra note
65, at 130.
67. See Miller, supra note 2, at 10.
68. See supranotes 50-51.
69. See Miller, supra note 2, at 10. The SHPO's aid the Section 106 process by identifying
historic resources, judging those resources' potential impact, and formulating alternatives that would
lessen the adverse effects on the resource. Id. States' preservation efforts have also focused on
helping implement these types of federal preservation programs. Id.
70. See id. Some states require agencies to monitor the impact of state-agency actions on
environmental, cultural, and historic resources. Id. at 10-11.
71. Id. at 11; see, e.g., Minnesota Environmental Rights Act, MINN. STAT. ANN. § 116B.04
(West 2009) (requiring that after a plaintiff makes a prima facie showing that the defendant's
conduct has or is likely the cause of the destruction of natural resources, a "defendant may also
show, by way of an affirmative defense, that there is no feasible and prudent alternative").
72. See supranote 55 and accompanying text.
73. See S.C. CODE ANN. REGS. 12-100-12-107 (2009) (discussing (1) the community
preservation purpose of the CGL program through funding; (2) the eligibility requirements to
become a certified local government; and (3) the procedures for local certification and funds
transfer).
74. CASSrrY, supra note 1, at 23. Other benefits available to local governments that partner
with states to achieve CLG status include direct participation in the process of nominating properties
within their jurisdiction to the National Register of Historic Places and opportunities to receive
training and technical support from their SHPO, the National Park Service, and other federal
agencies. Id.
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Such grants from the SHPO can range from $2,000 to $20,000."
However, even these state actions affecting historic resources are
generally procedural in nature and provide little substantive protection
of historic resources. 76
In the second category of state historic preservation efforts, states
focus on private actions affecting historic resources through enabling
laws.n These enabling laws grant the state's police power to local
governments and enable local governments to enact regulations
designed to protect and promote the public health, safety, morals, and
general welfare. 78 In fact, every state has promulgated some type of
enabling legislation. 7 9 Most localities have only those powers granted to
them by the state's enabling legislation,8 0 and any local ordinance or
regulation must conform to the regulatory scope delegated to the local
government by the state.8 '
While state enabling legislation varies, 82 these state laws "generally
authorize local governments to regulate private actions affecting historic
properties through a permitting process."83 Further, local governments
are typically granted powers to designate historic properties or districts,
to prevent alterations and demolitions, to form architectural review
boards, and to establish an appeals process from review board
decisions.84 These grants of power legitimize the preservation efforts by
75. Cox, supra note 7, at 6. While not huge sums, these grants can aid in planning efforts,
public education campaigns, finance publishing of historic survey results, and other endeavors that
cash-strapped preservationists likely would not be able to afford otherwise. See id.
76. See Miller, supra note 2, at 5; see also supra text accompanying note 62.
77. See Miller, supra note 2, at 12.
78. See Mantel, supra note 65, at 133; Miller, supra note 2, at 12. Given the broadening
understanding of police power, historic preservation is easily a valid exercise of the police power for
the general welfare. See 12 POWELL ON REAL PROPERTY § 79C.03(2)(c)(i)-(vii) (Michael Allen Wolf
ed., Matthew Bender & Co. 2008).
79. See Miller, supra note 2, at 12.
80. However, some other localities are considered "home rule" localities by a state statute or
state constitution. See, e.g., COLO. CONST. art. XX, § 6; MICH. CONST. art. 7 § 22-34; MICH. COMP.
LAws ANN. § 117.1-.38 (West 2009). Such a designation empowers the locality to draft its own
charter in compliance with general standards set forth in the state statute or constitution. See Mantel,
supranote 65, at 131-32; see also Miller,supra note 2, at 12.
81. See Mantel, supra note 65, at 131-32; Miller, supra note 2, at 12; see, e.g., S.C. CODE
ANN. § 6-29-310-6-29-1640 (2008).
82. See Mantel, supra note 65, at 134-41. For a state constitution and enabling statutes
granting broad powers to its local governments, especially in regards to historic preservation, see,
for example, LA. CONST. art. 6, § 17; N.Y. GEN. MuN. LAw § 96-a (Consol. 2009); N.Y. GEN. MUN.
LAw § 119-aa (Consol. 2009). For an example of a state enabling statute mandating some specific
powers to its local government, especially in regard to historic preservation, see, for example, S.C.
CODE ANN. § 6-29-310-6-29-1640.
83. Miller, supra note 2, at 12.
84. See id. at 12-14; see, e.g., S.C. CODE ANN. §§ 6-29-5 10(D)(4), 6-29-7 10(A)(4), 6-29-870960.
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localities such as Charleston. A locality looking to implement new
preservation efforts should determine what its state's enabling statute
provides. Thus, a state's most important preservation function is as a
conduit for the local government to actually implement substantive
preservation policies through the state's enabling legislation.
D. Local Governments andHistoricPreservation
1. Local Historic Preservation & Initial Concerns
Local preservation efforts are the third tier of historic preservation in
the United States. At the local level preservation efforts are most
effective because local governments have the substantive legal power to
protect historic resources. 86 Some local governments aid federal and
state preservation efforts under Section 106 reviews and receive
additional funding from certified local government programs.8 7
However, the vast majority of historic preservation at the local level
focuses on regulating private actions through preservation ordinances.8 8
Generally, local preservation ordinances protect individual landmarks,
historic districts, or a combination of both by prohibiting private
property owners of such historic sites from altering or demolishing them
unless the local government has approved the action.89 Because of the
lack of substantive preservation on federal and state levels, historic
districts like Charleston's have become the main cogs of historic
preservation throughout the United States.
Local historic preservation ordinances and regulations should be
"generally tailored to meet the individual needs of the community and
the resources being protected." 90 Thus, Charleston's structure 9 1 should
be utilized merely as a guidepost. Initial considerations that shaped
Charleston's preservation ordinance, and would shape any local
community's efforts to establish a historic preservation ordinance
85. Over forty states authorize their local governments to engage in some type of historic
districting. See James P. Beckwith, Jr., PreservationLaw 1976-1980: Faction,PropertyRights, and
Ideology, 11 N.C. CENT. L.J. 276, 278-80 (1980); see also Mantel, supra note 65, at 133. For an
excellent and comprehensive, albeit dated, listing of state and territorial preservation statutes, see the
appendix to Beckwith's article entitled "Appendix of State and Territorial Historic Preservation
Statutes and Session Laws." See Beckwith, supra, app. at 308-40.
86. State enabling legislation grants them this delegating authority. See BEAUMONT, supra
note 3, at 2-3.
87. See supra text accompanying notes 51, 72-75. Charleston is a certified local government
and has met the requirements established in S.C. CODE ANN. REGs. 12-100 - 12-107.
88. See Miller,supra note 2, at 11; see also BEAUMONT, supranote 3, at 1-2.
89. See BEAUMONT, supra note 3, at 1-2.
90. Miller, supranote 2, at 13.
91. See discussioninfra Parts L.B-D.
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include: 1) understanding what the state-enabling legislation allows,
2) determining potential tax advantages of preservation, 92 3) defining a
preservation purpose and rationale for the preservation plan, 4) defining
the scope of historic preservation protection, 5) determining the best
methods to protect historic resources, and 6) deciding which entity has
93
enforcement power.
What works in Charleston, South Carolina may not work in New
York City and vice-versa. However, there are several basic rules of land
use law that all local preservation ordinances must include, despite each
community's unique situation. 94 One such rule recognizes that a local
government's authority to enact historic preservation measures is
derived from its exercise of the police power pursuant to state enabling
statutes, which aim to protect the Rublic health, safety, morals, and
general welfare of the community. It is important, however, that a
92. Tax benefits, both state and federal, are often the driving factor behind many preservation
efforts. See Miller, supra note 2, at 5. While much more could be said about the potential tax
benefits accruing to owners of historic properties and municipalities implementing preservation
measures, such discussion is beyond the scope of this Note. However, the list that follows is a
sampling of tax benefits enacted by South Carolina that affect historic preservation efforts. South
Carolina laws enable counties and municipalities to promulgate ordinances that provide special
property tax assessments to encourage rehabilitation of historic buildings. See S.C. CODE ANN. §§ 49-195, 5-21-140 (2008). Another South Carolina law enables a municipality to utilize revenue
generated from a local option sales tax for projects focused on "cultural, recreational, or historic
facilities, or any combination of these facilities." S.C. CODE ANN. § 4-10-330(A)(1)(c). Similarly,
revenue from a local accommodations tax may be used for "tourism-related cultural, recreational, or
historic facilities." Id. § 6-1-530(A)(2). The South Carolina Historic Rehabilitation Incentives Act
creates two state tax credits for historic properties that are a percentage of rehabilitation expenses.
See id. § 12-6-3535. Income-producing buildings qualifying for the twenty percent federal income
tax for rehabilitated historic buildings are eligible for a ten percent state tax credit, while buildings
occupied as residence by owners qualify for a twenty-five percent state tax credit. Id.
93. See Duerksen, supra note 2, at 60-63.
94. See BEAUMONT, supra note 3, at 1-2. Stated succinctly, these rules are:
1. An ordinance must promote a valid public purpose. That is, it must in some
way advance the public health, safety, morals or general welfare.
2. An ordinance must not be so restrictive as to deprive a property owner of all
reasonable economic use of his property.
3. An ordinance must honor a citizen's constitutional right to "due process." In
other words, fair hearings must be provided and rational procedures must be
followed in an ordinance's administration.
4. An ordinance must comply with relevant state laws.
5. An ordinance must apply with equal force to everyone.
Id.
95. Or, as Duerksen has stated, "[b]y exercising its police power through preservation
ordinances and programs for landmarks and historic districts, a locality can work affirmatively for
conservation of the built environment, can control adverse alterations and demolitions, and can
ensure compatible development around landmark buildings." Duerksen, supra note 2, at 31
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local historic preservation ordinance like Charleston's comply with the
guidelines and procedures set forth by the state's enabling statute or risk
an ultra vires attack.9 6
2. The Constitutionality of Historic Preservation
The constitutionality of historic preservation laws was settled in
Penn Central TransportationCo. v. New York City.97 In that case, the
Court upheld the general constitutionality of historic preservation as a
valid public purpose. 98 Addressing whether New York City's
Landmarks Preservation Law could place restrictions on the
development of individual historic landmarks without effecting a
"taking" requiring the payment of "just compensation," 99 the Court
recognized that localities could improve life quality by maintaining the
aesthetic character of place. 00 The Court not only upheld the
constitutionality of historic preservation ordinances enacted solely for
aesthetic reasons, but also rejected the potentially powerful claim that
property owners are entitled to exploit their land for its most profitable
use ("the highest and best use"), as long as property owners are left with
a "reasonable beneficial use" for their property.
3. The Basic Structure and Elements Every Local Preservation
Ordinance Should Have
There are basic elements that should be included in most local
preservation ordinances. 01 These include the following: 1) a purpose or
policy statement, 2) a definitions section, 3) the establishment of a local
preservation commission or architectural review board to oversee the
operation of the local preservation ordinance, 4) a delegation of powers
to the local preservation commission, 5) the criteria and procedures for
designating historic resources, 6) a statement of actions reviewable by
the local preservation commission and the criteria and procedures for
reviewing such actions, 7) procedures and standards addressing
economic hardships, 8) affirmative maintenance requirements, 9) a
(footnote omitted).
96. See BEAUMONT, supranote 3,at 4; Duerksen, supra note 2, at 31.
97. 438 U.S. 104 (1978).
98. See id. at 129.
99. Id. at 107.
100. Id. at 129. More specifically the Court stated that "[s]tates [sic] and cities may enact landuse restrictions or controls to enhance the quality of life by preserving the character and desirable
aesthetic features of a city ... [and] New York City's objective of preserving structures and areas
with special historic, architectural, or cultural significance is an entirely permissible goal." Id.
101.

For a model ordinance, see CHARLESTON, S.C., ZONING ORDINANCES art. 2, part 6,

230-248 (2008).
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penalties and fines section, and 10) appeals procedures for property
owners to challenge local preservation commission decisions.
The
importance of these provisions will be discussed in the context of how
Charleston utilizes them to achieve the city's preservation goals.' 03
However, a locality should not blindly adopt all these measures; instead,
the locality should utilize only those measures that are necessary and
that fit the nature and identity of the community.104
Many elements that are included in most local preservation
ordinances are subject to a wide variety of elements, provisions, and
preservation techniques. Courts generally grant localities broad
discretion concerning the criteria used to designate historic properties,
whether as a landmark or as a historic district, as long as the standards
are rational and objective. 05 Such judicial deference allows local
governments to engage in most of the substantive preservation that
occurs in the United States. Further, establishing procedural
requirements for designating historic resources and determining which
actions are reviewable by the local preservation board can be
formulated many different ways, as long as due process requirements
are met. 06
Local preservation ordinances should contain safety valve provisions
for economic hardship cases that enable a property owner who has been
denied "all reasonable use" of his/her property to receive an exception
or variance from the ordinance. 0 7 To ensure effectiveness, local
preservation ordinances should also implement penalties and fines for
violations of the ordinance. os A community stressing preservation
should increase the severity of these enforcement measures. Finally, the
local preservation ordinance should include a detailed analysis of the
entire app als process, with standards of review for clarification
purposes.
It is within this framework of local historic preservation
102. See BEAUMONT, supra note 3, at 4-8; McLamb, supra note 2, at 475; Miller, supra note 2,
at 13-15. For a comprehensive overview of considerations used to establish local preservation
ordinances, see generally Duerksen, supra note 2, at 63-126.
103. See infra Parts IH.B-D.
104. See infra Part IV.B. This is something that Charleston has done very well. See id.
105. See, e.g., Manhattan Club v. Landmarks Pres. Comm'n of N.Y., 273 N.Y.S.2d 848, 851
(finding that a hearing held prior to this action concluded that the architectural, historical, and
aesthetic value of the social club and the court could not substitute its judgment for that of the
preservation commission).
106. BEAUMONT, supra note 3, at 7. For designation purposes, this means that property owners
must be given (1) adequate notice and an opportunity to be heard prior to their property rights being
affected. Id For purposes of stating what actions are reviewable by the local preservation board, this
means apprising property owners of what regulations govern their property. Id.
107. See id. at 7-8; Miller, supra note 2, at 15.
108. See BEAUMONT, supra note 3, at 8.

109. See Miller, supra note 2, at 15. With the appeals process, it is important for the local
preservation ordinance to establish that the appeal should uphold the local preservation

2009] THE GUIDE FOR FUTURE PRESERVATION IN HISTORIC DISTRICTS USING A CREATIVE APPROACH

239

that historic districts such as Charleston's ensure a historic presence
within a community.
III. CHARLESTON'S HISTORIC PRESERVATION ORDINANCE AND
HISTORIC DISTRICTS SHOULD BE A MODEL FOR OTHER
MUNICIPALITIES

A. The Development andHistory of Charleston'sHistoric Districts
The establishment of the "Old City District" in Charleston, South
Carolina in 1931 signaled a new public emphasis on preserving a
community's character through historic districts." 0 Charlestonians
recognized that private measures were not sufficient to preserve their
city's historic antebellum and pre-revolutionary buildings in the face of
development."' Thus, the city enacted the 1931 preservation measures
as part of its initial zoning ordinance.1 12 Charleston's initial ordinance
established a five-member Board of Architectural Review (BAR)" 3 and
empowered the BAR to review building permits and to grant or deny
"certificates of appropriateness" within the Old and Historic Charleston
District.1 4 Charleston amended its preservation ordinance twice prior to
1974.' 15 Many of these amendments remain as the backbone of
Charleston's ordinance."' 6
commission's finding if it is supported by substantial evidence or a rational basis exists for the
commission's decision. See id.
I10. See CASSrY, supra note 1, at 2; see also NAT'L TRUST FOR HISTORIC PRES., A GUIDE TO
DELINEATING EDGES OF HISTORIC DISTICTs 23 (1976) (noting that Charleston's 1931 zoning
ordinance is considered a "landmark ordinance in historic districting").
111. See Cox, supra note 7, at 10-11. Included among the buildings destroyed during the
1920s were the historic 1780 Mansion House and 1803 Manigault House. Id

112. See id
113. See id at 1. The BAR represented a multitude of various interests, including real estate
agents, developers, architects, engineers, city planners, and artists. See id.
114. See id at 11. It is important to understand that the nomenclature of historic districts in
Charleston can be confusing. However, it is critical to note that the Old City District is a broad area
encompassing nearly the entire peninsular portion of Charleston, while the Old and Historic
Charleston District and later districts are smaller historic districts under the general heading of Old
and Historic Districts. See PAGE & TURNBULL, Stewardship Principles, in VIsioN-CoMMuNrrYHERITAGE: A PRESERVATION PLAN FOR CHARLESTON, SouTH CAROLINA 33, 53-54 (2008)
[hereinafter PAGE & TURNBULL, Stewardship], available at http://www.charlestoncity.info/shared/
docs/0/03-stewardship.pdf. These distinctions will be clearer and more important later in this Note
when discussing the BAR's powers within each of these districts.
115. In 1959 Charleston amended its 1931 ordinance to cope with the increasing development
pressures facing the city. See id. The 1959 changes granted to the BAR the powers to delay
demolition of any building within the 1860 Charleston city limits for up to 90 days and to review
any exterior alterations to pre-1860s buildings in Charleston's city limits. See id. The next round of
amendments occurred in 1966. See id These changes enabled the BAR to affirmatively deny
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As an example to other localities, Charleston continued its habit of
constantly revisin its preservation efforts with the 1974 Historic
Preservation Plan' that gave more substantive protection powers to the
BAR."' This Plan was based" 9 on a comprehensive historic
architectural inventory that classified approximately 2,500 buildings
into four distinct groups. The groups were classified according to their
significance and importance to surrounding areas through purely
Charlestonian standards: exceptional, excellent, significant, and
contributory.120 These classifications still aid the BAR's advisory
demolitions of structures inside the Old City District, increased the area of the Old and Historic
Districts, added two members to the BAR's membership, imposed term limits on the BAR's
members, and required more detailed information to accompany review applications submitted to
the BAR. See id. at 11-12. The 1966 amendments also created two additional historic districts within
the Old and Historic District: Ansonborough, an eleven-acre tract of land north of the original Old
and Historic District, and Harleston Village, a fifty-acre area of land contiguous to the northwest
section of the original Old and Historic District. See NAT'L TRUST FOR HISTORIC PRES., supra note

110, at 23.
116. The constant revisions and efforts by Charleston to improve its preservation ordinance is a
strength that other municipalities should emulate.
117. This preservation plan was championed as "the sum of proposed actions and programs
designed to perpetuate Charleston's historic and architectural heritage as an irreplaceable part of its
living fabric." CrY PLANNING AND ARCHITECTURAL ASSOCS. ET AL., CHARLESTON, SOuTH
CAROLINA: HISTORIC PRESERVATION PLAN 1 (1974), available at http://www.charlestoncity.info/

shared/docs/0/1974/o20preservation%2Oplan2.pdf.
118. See Cox, supra note 7, at 12. The BAR's new substantive powers included review power
over any building that was either at least 100 years old or was classified within categories one, two,
or three in the historic architectural survey. See CITY PLANNING AND ARCHITECTURAL ASsocS. ET
AL., supra note 117, at 32.

119. In addition, the Plan recognized that
[t]he values which the inventory places upon Charleston's historic architecture
are not dollar values, but architectural values. These values may have monetary
value as well, but money is not the equivalent of historic and cultural values,
nor can dollars replace a great building destroyed. Charleston cannot afford to
lose more of its great heritage, nor can the State of South Carolina and the
Nation.
See CrrY PLANNING AND ARCHITECTURAL ASSOCS. ET AL., supra note 117, at 3.

120. Id. at 3-5. The four categories the Historic Preservation Plan differentiated are:
Group 1: Exceptional[.] Buildings of the highest architectural design quality,
well proportioned, with a sophisticated use of architectural features, such as
doors, windows, classical orders (or other period designs), chimneys, verandas,
massing, materials, textures, refined detail and craftsmanship. They are elegant
and innovative, and must be preserved and protected in situ at all costs.
Group 2: Excellent[.] High style regional architecture - - fine "Charleston
Style" - - well designed and proportioned, with good detail. These are spirited,
dignified, frequently innovative, rare, and always attractive and interesting. Of
irreplaceable importance, to be preserved in situ at all costs.
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process and established Charleston as the leader "in what was to
become a national trend - the trend toward a comprehensive, contextual
approach to historic resources and management."'21 This Plan
demonstrated that even in a hotbed of preservation, the historic value of
a resource must be acknowledged when deciding the level of
substantive protection given to that resource.122 Most significantly, the
1974 Historic Preservation Plan stressed an integrated, contextual
approach to historic preservation to which other municipalities should
subscribe.1 23 This approach recognizes that historic preservation cannot
be viewed in its own bubble, but instead must be examined in
coordination with a city's general zoning ordinances, municipal
building codes, state statutes, and redevelopment issues.124
Preservation efforts within Charleston's historic districts have
increased since the 1980s.125 Charleston, in an example to similarly
situated cities, has balanced an emphasis on preserving contextual
history with the development pressures that accompany a functioning,
modem city.126 Charleston's contextual preservation approach retains its
distinctiveness because those unique attributes best suit Charleston's
Group 3: Significant[.] Good architectural quality of the vernacular mode. Less
sophisticated and refined than "Excellent," appealing, curious, and interesting.
To be retained and protected.
Group 4: Contributory[.] Building of architectural value without which the
character of those buildings rated in Groups 1-3 would be lessened. To be
preserved and retained.
Id. at 5.
121. See Cox, supra note 7, at 12.
122. In other words, each historic resource is not as critical to overall preservation efforts as
others. Thus, to facilitate a workable historic preservation structure, municipalities should recognize
differing levels of substantive protection for less significant historic resources or face widespread
opposition to overly strict preservation methods. See infra Part IV.C.
123. Another important factor for other municipalities that this Plan retained was a
Charlestonian case-by-case approach to historic preservation that stressed a balance of protection
and usability. See Crry PLANNING AND ARCHITECTURAL ASSOCS. ET AL., supranote 117, at 32. Such
a case-by-case approach to preservation may not work in areas that are not accustomed to or
accepting of preservation efforts; instead, the Secretary of the Interior's Standards for Rehabilitation
may produce a more uniform and sustainable (in the face of challenges that a city's preservation
approach is arbitrary and capricious use of the police power) preservation approach. See 36 C.F.R. §
67.7 (West 2008).
124. See CrrY PLANNING AND ARCHITECTURAL ASSOCS. FT AL., supra note 117, at 3,31-39.

125. See Cox, supra note 7, at 12. Three major efforts are worth mentioning. First, the BAR's
staff within Charleston's Department of Design, Development, and Preservation grew to three fulltime members. Id. Secondly, in 1984-85, another architectural survey was completed on areas not
included in the 1974 survey, and the BAR was granted authority to prohibit demolition of buildings
more than seventy-five years old in this area. Id. Finally, the BAR was even granted the power to
review new construction in areas outside the Old and Historic Districts. Id.
126. See CAsstY, supra note 1, at 1.
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preservation needs and because preservation is ingrained in
Charleston's planning process and identity.1 27 However, Charleston has
had the foresight and flexibility to implement necessary alterations to its
preservation techniques when changing conditions dictate new tools.' 28
The prime example of this balance is exemplified in Charleston's new
Preservation Plan entitled "VISION-COMMUNITY-HERITAGE: A
Preservation Plan for Charleston, South Carolina"1 29 that will shape
Charleston's contextual approach to preservation within its historic
districts for decades to come. Any locality facing similar obstacles to
preservation can incorporate policies such as Charleston's habit of
consistently fine-tuning its preservation policy as a way to maintain
preservation efforts.
B. The FoundationalProvisions of Charleston'sHistoric Preservation
Ordinance That are Crucialto Every Local PreservationOrdinance
Even if a local preservation ordinance grants its preservation
commission broad discretion in reviewing alterations, demolitions, and
construction within its historic district, an ordinance will be ineffective
without a well-stated and clear functional structure.130 Charleston's
preservation ordinance best exemplifies a strong local preservation

127. One of these quirks is that the BAR cannot individually designate landmarks for
protection outside of its historic districts. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,
§ 54-240 (2008); see also Cox, supra note 7, at 12. Another quirk retained throughout all of the
changes to Charleston's original ordinance is that Charleston has never translated its historic
preservation goals into specific guidelines that mandate preservation results when the BAR reviews
proposed projects. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6, §§ 54-230-48; see
also Cox, supra note 7, at 12. In fact, besides the Old and Historic District and Old City Regulations
"general guidelines," there are only procedural guidelines governing the BAR's review of alterations
and demolitions of buildings within Charleston's historic districts. See CHARLESTON, S.C., ZONING
ORDINANCES App. D.

128. See generally infra Parts IV.B, IV.C., V.A. (discussing the implementation of
Charleston's own design review standards and proposal to conduct new preservation efforts that are
distinct to a given neighborhoods' needs).
129. This preservation plan was finalized in January 2008, and its possible impacts on
Charleston's current preservation structure will be discussed later in Parts IV and V.C. See PAGE &
TURNBILL, INC. FOR THE CITY OF CHARLESTON AND HISTORIC CHARLESTON FOUNDATION, VISION-

COMMUNITY-HERITAGE: A PRESERVATION PLAN FOR CHARLESTON, SOUTH CAROLINA (2008),

available at http://www.charlestoncity.info/ shared/docs/0/00-foreward.pdf.
130. The necessary elements to a functional structure include a purpose clause, a definitions
section, a clause establishing a board of review, a specification of the area under the purview of the
local preservation ordinance, and a provision clarifying what types of alterations, demolitions, and
constructions are allowable and subject to review under the local ordinance. See BEAUMONT, supra
note 3, at 7; Miller, supra note 2, at 15; see generally Duerksen,supra note 2, at 63-126 (discussing
the major issues to consider when drafting a local preservation ordinance).
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ordinance because it has all of the necessary factors that provide a
sound legal basis for preservation.131
1. Charleston's Purpose Section Provides a Strong
Basis for Preservation
The strength and character of a local historic preservation ordinance
is illustrated by the wording and focus of the ordinance's purpose
section.132 Charleston's purpose section states:
In order to promote the economic and general welfare of the city
and of the public generally, and to insure the harmonious, orderly
and efficient growth and development of the municipality, it is
deemed essential by the city council of the city that the qualities
relating to the history of the city and a harmonious outward
appearance of structures which preserve property values and
attract tourist and residents alike be preserved; some of these
qualities being the continued existence and preservation of
historic areas and buildings; continued construction of buildings
in the historic styles and a general harmony as to style, form,
color, proportion, texture and material between buildings of
historic design and those of more modem design; that such
purpose is advanced through the preservation and protection of
the old historic or architecturally worthy structures and quaint
neighborhoods which impart a district aspect to the city and
which serve as visible reminders of the historical and cultural
heritage of the city, the state, and the nation.' 3 3
Other localities should take note of the breadth of this initial section of
Charleston's preservation ordinance and how it demonstrates
Charleston's strong preservation ethos. This purpose clause cites
aesthetic, architectural, cultural, historical, economic, social, and
geographical reasons for enacting the ordinance. All of these reasons are
viewed as rational and legitimate bases for Charleston's decision
making. 34 Further, by invoking the police power in its purpose clause,
Charleston's ordinance instills legal weight behind "the Charleston
preservation ethic, which for generations [has] been articulated by
Charlestonians as a love of the city - not merely as a collection of
historic buildings, but as a historic environment possessing a special
131. See Duerksen, supra note 2, at 64, 76-78, 85, 90. For a list of these factors, see also supra
text accompanying note 113.
132. See Duerksen, supranote 2, at 63-67.
133. CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6, § 54-230 (2008).
134. See Duerksen, supra note 2, at 65, 80.
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magic."' 35 Having multiple reasons for preservation in the purpose
clause provides a sound legal basis for Charleston's historic
preservation that other localities must recognize.' 3 6 The incorporation of
Charleston's emotional preservation persona into the legal basis
supporting its preservation ordinance differentiates Charleston's
ordinance from others.' 3 7
2. Charleston's Ordinance Creates an Integral Connection Between the
Definitions Section and the Subject Area Provisions That Other
Localities Should Strive to Utilize
Two important structural provisions for any local historic
preservation ordinance, a definitions section and a provision designating
the area subject to the ordinance's regulations, are integral to
Charleston's ordinance.138 A clear definitions section is crucial in any
historic preservation ordinance to define functional terms such as
"alteration" and "demolition" and to avoid unintended consequences
when such terms are imprecisely defined.13 9 Charleston's definitions
section establishes two types of historic districts, the Old City District
and the Old and Historic Districts, to which the Board of Architectural
Review's (BAR) review power extends by reference to the city's zoning
map.140 Localities should note that referencing the city's zoning map
eliminates any confusion as to which properties are subject to the
ordinance, as well as any potential due process claims by landowners
135. Robert P. Stockton, Charleston's PreservationEthic, PRESERVATION PROGRESS: FOR THE
PRESERVATION SOC'Y CHARLESTON (Pres. Soc'y of Charleston, Charleston, S.C.), Winter 2006, at

13, availableat http://www.preservationsociety.org/progress/90518_ ProgressLoRes.pdf.
136. Despite the lack of reported cases from any jurisdiction striking down a preservation
ordinance for an insufficient purpose clause, a purpose clause invoking the variety of concerns that
Charleston's ordinance does may help to assuage state court judges' concerns that upholding a
preservation ordinance solely on aesthetic reasons does not comport with that state's constitution.
See Duerksen, supra note 2, at 64-66.
137. See, e.g., Stockton, supra note 135, at 12-13.
138. See Duerksen,supra note 2, at 76-78, 85-87.
139. See, e.g., Comm'r of D.C. v. Benenson, 329 A.2d 437,440-42 (D.C. 1974) (holding that a
local preservation ordinance requiring review only of "alterations" did not apply when a developer
wanted to demolish a hotel within a historic district).
140. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

§ 54-231

(2008). The Old

City District comprises "the entire peninsula city of the city, south of Line Street and south of lines
projected from the eastern and western ends of Line Street, in easterly and westerly directions to the
Ashley and Cooper Rivers, excluding the Old and Historic District." Id. § 54-231(a)(1). The Old and
Historic Districts are those delineated on the city's zoning map. Id. § 54-231 (a)(2). Thus, the Old
and Historic Districts area includes the original 1931 district and the two districts added during the
1966 amendments, Ansonborough and Harleston Village. See NAT'L TRUST FOR HISTORIC PRES.,

supra note 110, at 23. These are the areas that comprise the Charleston Historic District on the
National Register, while the original 1931 district is also designated a National Historic Landmark.
See id.
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claiming inadequate notice that their property is subject to the historic
preservation ordinance.
Charleston's definitions section defines only two terms of art:
"exterior architectural appearance" and "structure."'41 These two terms
are instrumental in determining the scope of the BAR's review
power.142 A strict reading of the term "structure" reveals that the BAR's
review power may only extend to changes to "walls, fences, signs, light
fixtures, steps or appurtenant elements thereof," and not to building
changes in Charleston's historic districts.14 3 However, such a strict
reading fails to account for the four classification groups of buildings,
established by the 1974 Historic Preservation Plan. In effect, section
54-232 is framedl 45 in a way that references the Historic Preservation
Plan's classification of buildings as a subset of "structures," resulting in
the term "structure" encompassing the buildings within Charleston's
historic districts. Further, cases involving Charleston's preservation
ordinance have stated that BAR's review extends to "alterations to the
'exterior architectural appearance of buildings,"' not just "to
structures."l46 However, other localities should preempt this potential
interpretation issue through clear drafting.
3. Localities Should Note How Charleston's Unique Method of
Defining Activities Triggering BAR Review Emphasizes a
Preservation Ethic
Unlike many other local preservation ordinances, 147 Charleston's
does not define the types of development-related activities that trigger
141. The term "exterior architectural appearance" includes "architectural character, general
composition and general arrangement of the exterior of a structure, including the kind, color and
texture of the building material and type and character of all windows, doors, light fixtures, signs
and appurtenant elements, visible from a street or public thoroughfare." CHARLESTON, S.C., ZONING
ORDINANCES, art. 2, part 6, § 54-231(b) (2008). The term "structure" includes "walls, fences, signs,
light fixtures, steps or appurtenant elements thereof." Id. § 54-231(c).
142. See id. § 54-232.
143. Id. §§ 54-231(c), 54-232, 54-240. Such changes refer to "erection[s], reconstruction[s],
alteration[s], demolition[s], partial demolition[s], or removal[s]" of "structures." Id. § 54-240(c).
144. These four classifications are exceptional, excellent, significant, and contributory. See
supra text accompanying note 120. They are incorporated into section 54-232 of Charleston's
preservation ordinance. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

§ 54-232.

145. For example, in section 54-232(b), the inclusion of the four groups of buildings in the
subordinate clause following the word "structure" necessarily means that the buildings are included
within the definition of "structure." See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

§ 54-

232(b).
146. See Blind Tiger, LLC v. City of Charleston, 621 S.E.2d 361, 361-62 (S.C. Ct. App. 2005).
147. See, e.g., CINCINNATI, OHIO, MUNICIPAL CODE ch. 1435, § 1435-01-Al (2008) (defining
"alteration" as "a material change in the external architectural features of a historic structure or
structure within a Historic Landmark or District, or in the interior of such a structure when and to the
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the BAR's review powers.'4 8 The argument is that development terms
must be well defined to give property owners full notice as to the scope
of the ordinance.149 However, localities should understand that
Charleston's ordinance does not define such terms because 1) the BAR
has broad review powers over buildings or structures within the historic
districts and 2) the preservation ethos is so persuasive in Charleston that
the BAR is generally recognized as having tremendous review
powers.150 A locality wishing to implement a similar technique should
clearly identify the changes that are and are not subject to its board's
review.s 1 Charleston's method of defining the development that
extent that its interior features are specifically included in the designation relevant to it"); id. § 143501-D (defining "demolition" as "the substantial deterioration or complete or substantial removal or
destruction of a historic structure or a structure that is located within a Historic Landmark or
District").
148. This practice is in direct opposition to customary practice. Even the Model Land
Development Code is careful to define the term "development" in a manner that encompasses all
reconstructions, alterations, demolitions, departures from normal use, and other material changes to
a given structure. See AM. LAW INST., A MODEL LAND DEVELOPMENT CODE: COMPLETE TEXT AND

COMMENTARY §§ 1-202(1)-l-202(2), at 16-17 (1976). The Model Land Development Code defines
"development" in part as follows:
(1) Except where the context otherwise requires, and in the absence of a more
limiting provision in an ordinance, "development" means the performance of
any building or mining operation, the making of any material change in the use
or appearance of any structure or land, the division of land into two or more
parcels, and the creation of termination of right of access or riparian rights.
(2) The following activities or uses shall be taken for the purposes of this Code
to involve development as defined in this Section unless expressly excluded by
ordinance or rule
(b) a reconstruction, alteration of the size, or material change in the external
appearances, of a structure or land;
(e) demolition of a structure or removal of trees; ....
(k) departure from the normal use for which development permission has been
granted, or failure to comply with the conditions of an ordinance, rule or order
granting the development permission under which the development was
commenced or is continued.
Id. §1-202(2), at 17.
149. Stephen N. Dennis, Recommended Model Provisionsfor a PreservationOrdinance,with
Annotations, in A HANDBOOK ON HISTORIC PRESERVATION LAW Al, A69-70 (Christopher J.

Duerksen, ed., 1983).
150. See infra Partll.C.
151. Changes that are not subject to BAR review are those changes that are a result of
"ordinary maintenance or repair of any exterior elements of any building or structure described in
section 54-232." This provision also provides that nothing "in this article [shall] be construed to
prevent the construction, reconstruction, alteration or demolition of any such elements which the
authorized municipal officers shall certify as required by public safety." CHARLESTON, S.C., ZONING
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triggers BAR reviewl52 can be just as effective as customary practices if
the ordinance grants the preservation board such extensive review
powers that all parties are put on notice that every change is subject to
board review power.
4. Charleston's Historic Districts as Overlay Zones Reduces Confusion
The final major piece of Charleston's historic district preservation
structure that other localities should understand involves the power to
designate historic districts and conduct historic surveys that identify
historic resources. 153 The Charleston City Council, like many other city
councils, holds the power to enact new districts and change boundaries
of existing districts by amending the city's zoning ordinance and zoning
map.' 54 Further, as is typical of many municipalities, Charleston is
divided into base zoning districts as well as special zoning districts that
overlay designated areas of the city.' 5 5 The Old and Historic District,
the Old City District, and the Old City Height Districts are three such
special zoning districts defined in Charleston's zoning ordinance.156
These special zoning and historic districts are subject to the regulations
of both the overlayed base zoning district and the applicable special
zoning district.' 5 7
Charleston's zoning ordinance clarifies the location and boundaries
of the base zoning districts and sPecial zoning districts by referring to
the city's detailed zoning map. 8 Thus, utilizing overlayed zoning

ORDINANCES, art. 2, part 6,

§

54-242.

152. See supra note 148 and accompanying text.
153. Conducting historic resource surveys involves much collaboration between the City
Council and the Planning Commission. With the City Council acting as the final authority, these two
municipal bodies work together in commissioning and approving historic surveys and preservation
plans that identify, study, and recommend methods to better preserve the valuable historic and
architecturally important resources in Charleston. See CHARLESTON, S.C., ZONING ORDINANCES, art.
2, part 6, § 54-242 (2008). Such collaboration is a necessity for any municipality hoping to create
and produce an effective study of its historic resources.
154. See id. § 54-943(a). Charleston's Planning Commission, acting in an advisory capacity,
prepares and recommends changes to zoning ordinances and zoning maps and oversees the
administration of the regulations adopted. See id § 54-940; see also id. § 54-943(d). All localities
should establish a commission or board tasked with the same responsibilities.
155. See id. § 54-102(a). Charleston, in fact, has thirty-two forms of base zoning. See id. § 54102(b).
156. See id. § 54-102(c).
157. See id. For example, the Old and Historic District special zoning district is subject to the
regulations of whatever base zoning district it overlays, in addition to the "regulations hereinafter
required in regard to architectural appropriateness of buildings and structures and maintenance
thereof" within the Old and Historic District. Id. § 54-102(c)(2).
158. See id. §§ 54-101(a), 54-102(a).
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districts brings certainty to the applicability of specific regulations to
each parcel of property.
Other localities can achieve preservation successes similar to
Charleston's by creating similar base zoning structures.
C. Charleston'sBoard ofArchitecturalReview: The Key Ingredientto a
Contextual Approach to Preservation
1. Local Review Board Composition Acts as a Check Against
Arbitrary Decision-Making
The creation of a local preservation review board and the powers
granted to that board are the most important substantive provisions in
any local preservation ordinance.1 59 Charleston's preservation ordinance
is no different. In fact, Charleston's emphasis on preserving a sense of
community within its historic districts provides other communities with
an example of how historic districts are a flexible legal tool that enable
local governments to preserve their contextual history.
With
"A Board of Architectural Review is hereby established."
this succinct statement, Charleston's preservation board, the BAR, was
established. The BAR is comprised of seven members and two
alternates, all of whom must be citizens of Charleston and are appointed
by the City Council.16 1 The BAR's size is just right: it is not too small to
allow personal biases to influence decision making, it is not too large to
be an unwieldy preservation instrument, and it consists of an odd
number of members to ensure no ties in a vote. 162 Charleston's
ordinance imposes four-year term limits for each member on a
staggered basis, uaranteeing three or four new members on the BAR
This provision protects against singular interests
every two years.
159. See Duerksen, supranote 2, at 67.
160. CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

§ 54-233(a).

161. Id. § 54-233(b). The altemates generally have all the powers and duties of a regular board
member when seated. While the alternates attend all meetings, they do not engage in discussion, ask
questions, make motions, or vote unless a general member is absent or has been disqualified. See id.
§ 54-233(f).
162. See Dennis,supra note 149, at A17.
163. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6, § 54-233(c). Whether three or
four new members join the BAR is merely a question of when those members started their terms and
is subject to the possibility that a member can serve a maximum of two consecutive four year terms.
For clarity purposes, the term limit section reads in full:
The initial terms of three (3) of seven (7) members first appointed shall expire
on the date of the first regular City Council meeting in January following their
appointment, and initial terms of the other four (4) of the seven (7) members
first appointed shall expire on the date of the first regular City Council meeting
in January two years thereafter. Following the initial term, the terms of all
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dominating preservation decisions in Charleston, injects fresh
perspectives every two years, and increases new participation in the
preservation process.
The composition mandate of the BAR, requiring that certain
professions be represented on the BAR, is another provision that
ensures a broad range of opinions are included on the BAR.'6 This
range of membership protects Charleston's preservation ordinance and
its administration from claims of arbitrariness and strengthens the
ordinance by encouraging diverse and balanced viewpoints among BAR
members at any given time.' 65 While these qualifications are not as
stringent as they could be,166 such requirements are crucial to ensure
that a local review board has the "knowledge and experience to make
informed decisions on the matters that come before it."l 67 Localities
should carefully consider the range of professions comprising their
architectural review board. While including several non-professional
members on the board will broaden the perspective of the board, having
a number of professionals versed in the preservation process on the
board will bolster the legal validity and legitimacy of the locality's
preservation ordinance because of these professionals' experience with
the preservation processes and techniques.168
members shall be four years. No member shall serve more than two successive
four-year terms. An appointment to fill a vacancy shall be only for the
unexpired portion of the term. Terms of alternate members shall be subject to
the same conditions as those of regular members.
Id
164. See id. § 54-233(b). This mandate requires the BAR's membership to include two
architects, one engineer, and one lawyer. See id. Other professionals that a locality should consider
including on a preservation board include real estate specialists, developers, land use planners, or
experts in historic preservation. See Duerksen,supranote 2, at 67-68.
165. See Duerksen,supra note 2, at 67; see also Maher v. City of New Orleans, 516 F.2d 1051,
1062 (5th Cir. 1975) (stating that one method the Vieux Carre Ordinance in New Orleans curbed the
possibility for abuse was by specifying the composition of that body and its manner of selection).
166. The Charleston preservation ordinance at one time prior to 1980 stated that BAR
members
[S]hall be persons who . . . have demonstrated outstanding interest and

knowledge in historical or architectural development within the city. Members
appointed by the city council shall consist of a member of the American
Institute of Architects, a member of the Carolina Art Association, a member of
the city planning and zoning commission, a member of the American Society
of Civil Engineers and a member of the Real Estate Board.
Dennis, supranote 149, at Al9.
167. See id. at A20.
168. See Maher, 516 F.2d at 1062; South of Second Assocs. v. Georgetown, 580 P.2d 807,
808-09 n.1 (Colo. 1978).

250

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 20

2. A Local Review Board Must Have Affirmative Powers of Review
Each preservation commission or review board should be granted
powers tailored to that locality's needs.169 As part of its contextual
preservation, Charleston's ordinance grants the BAR170 extensive
powers to affirmatively preserve structures both inside Charleston's
historic districtsl 7 1 and those structures within the "Landmark Overlay
Zone." 72 Three powers a successful local preservation ordinance must
grant a review board are: to determine what properties are afforded
protection, to affirmatively require protection of historic resources, and
to review applications for certificates of appropriateness.' 7 3 Requiring
approval or a "certificate of appropriateness" prior to any alteration,
demolition, construction, or removal of a building or structure within a
locality's historic district is the best method to ensure preservation
concerns are addressed before development occurs.174
In Charleston, affirmative preservation is accomplished by
mandating that no structure in the Old and Historic Districts "shall be
erected, demolished or removed in whole or in part, nor shall the
exterior architectural appearance of any structure which is visible from
the public right-of-way be altered" until the BAR reviews an application
for such changes and issues a "certificate of appropriateness." 7 5
Without BAR approval, a landowner or developer in the Old and
Historic Districts cannot change, much less demolish, the architectural
169. The powers granted to any local preservation commission or review board vary
tremendously from locale to locale. However, a local preservation ordinance may grant its
commission or review board any combination of the following powers: (1) to conduct historic
surveys that identify historically and architecturally significant structures and areas; (2) to designate
landmarks and historic districts; (3) to review applications for alterations or demolitions of
landmarks and all structures within a historic district; (4) to require affirmative preservation of
historic structures; (5) to make or suggest zoning amendments; (6) to educate the public on historic
preservation; (7) to maintain records of its actions; (8) "to establish standards and procedures for
designation and development review;" (9) to buy, sell, or accept property; 10) the power of eminent
domain; and (11) the ability to "accept easements and other less-than-fee interests in property."
Duerksen, supra note 2, at 70; see also BEAUMONT, supra note 3, at 5-6.
170. It is critical to note that Charleston's preservation ordinance does not grant the BAR the
ability to designate individual landmarks outside of Charleston's historic districts. A locality lacking
a similar commitment to preservation or extensive historic districts as Charleston needs to consider
empowering its local review board with the power to designate individual landmarks as a measure of
flexibility.
171.

See generally CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

§§

54-232, 54-240

(2008).
172. See id. § 54-226.
173. See Duerksen, supra note 2, at 70-71. Charleston's ordinance has all three of these
provisions. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

§§

54-231 - 232, 54-240

(2008).
174. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

175. See id. § 54-232(a).

§ 54-232.
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appearance of a structure visible from a public right-of-way.1 76 This
power gives the BAR, subject to its design review powers, 77 a vast
amount of control over structures within the Old and Historic Districts
of Charleston. This type of affirmative control has enabled Charleston
to maintain its contextual approach to preservation inside its historic
districts, especially within its oldest historic districts.' 7 1 While the
extent of control a local preservation board ultimately has over
preserving historic resources varies,' 7 9 a locality endorsing strong
preservation efforts must grant its board the ability to stop demolitions
outright.
However, localities should be cognizant that not all historic
resources are equal when it comes to maintaining the city's character.
Thus, Charleston does not subject all structures and buildings within
each historic district to the same affirmative preservation techniques as
in the Old and Historic District. The BAR's power to review changes
within the Old City District is not as comprehensive as in the Old and
Historic Districts; however, the review power still focuses on
maintaining the historical context of Charleston's communities. 8 0
Within the Old City District, no structures more than seventy-five
years old or listed as one of the four groups established by the 1974
Historic Preservation Plan' 8 1 on the historic inventory map' 82 can be
removed, demolished, or relocated until first submitting for and
176. See id § 54-240(c).
177. See infra Part III.C.3.
178. Specifically, the Old and Historic District that was first established by the 1931
preservation ordinance.
179. See Miller, supra note 2, at 13-14. The powers over demolition that a local preservation
board may be granted include: (1) many communities only allow the demolition of historic
properties where a property owner establishes an economic hardship or the property is a safety
threat; (2) other communities allow demolition after a property owner has endured a waiting period
during which the community has time to comment on the proposed demolition; and (3) some other
communities condition demolition on the rebuilding of the building and that the new building will
be congruent to the surrounding historic resources. See id.
180. See generally CHARLESTON, S.C., ZONING ORDINANCEs, art. 2, pt. 6, § 54-240.
181. See supra text accompanying note 120.
182. The historic inventory map is a revised map that compiles and lists structures deemed to
be of public interest. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, pt. 6, § 54-235. This
inventory began with the architectural inventory study of the Charleston peninsula south of Highway
17 performed by Carl Feiss and Russell Wright entitled "Historic Architecture Inventory, 1972-73,
Peninsula City, Charleston, S.C." See id Several updates to this inventory map have occurred,
including during 1974 when the Historic Preservation Plan incorporated the four different group
classifications of buildings into the map. See generally CrrY PLANNING AND ARCHITECTURAL
ASSOCS. ET AL., supra note 117, at 5-8. Today, the map helps guide the BAR's review process by
determining which structures are subject to the BAR's review authority. See CHARLESTON, S.C.,
ZONING ORDINANCES, art. 2, part 6, §§ 54-232, 54-235.

252

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 20

receiving BAR approval.' 8 3 Thus, the BAR's review power over the
most historically significant structures inside the Old City District
remains an affirmative control against development pressures. Such
control, however, does not extend to all structures and buildings within
the Old City District.184 Further, the BAR cannot affirmatively delay a
landowner's proposed removal or demolition indefinitely in the Old
City District.18 This places the burden on the BAR to make a
determination regarding the proposed action within a reasonable time
frame.
The BAR's power to review changes to the exterior architecture of
structures within the Old City District extends only to structures that are
either more than 100 years old or those that are listed in one of the four
groups on the historic inventory map and are visible from the public
right-of-way.186 It seems that this provision'8 is a recognition that
removal of structures is a more drastic challenge to a city's preservation
ethic inside its historic districts. Other localities should appreciate the
nuances that carefully designed ordinances like Charleston's provide.' 8 8
The BAR's final power of review within the Old City District is the
ability to review and ultimately prohibit the erection of a new building
that is visible from the public right-of-way upon completion.1 This
provision illustrates the emphasis of maintaining a congruent pattern of
architecture and design in order to preserve an accurate historic context,
while still understanding that some development is inevitable.1 90 The
183. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6, § 54-232(b). Property owners
may also allow the time for BAR review to lapse and then continue with their proposed action. See
id. § 54-240(d).
184. See id. §§ 54-232(b), 54-240(d). What affirmative control does exist in the Old City
District can be lost as to partial removals or demolitions of buildings or structures over seventy-five
years old within the Old City District if the BAR does not act within the forty-five day prescribed
time period. See id The forty-five day time limit for BAR review of an application to remove or
demolish a building or structure over seventy-five years old within the Old City District can be
delayed up to 180 days after the receipt of the landowner's application for such change. See id. § 54240(d).
185. The BAR theoretically has this ability within the Old and Historic District. See id §§ 54232(c), 54-240(d).
186. See id. § 54-232(c).
187. Compare with the seventy-five year old provision mentioned supra note 183 and
accompanying text.
188. The ordinance establishes that not all resources deserve affirmative protection. However,
at the same time, Charleston's ordinance provides that certain forms of alterations necessitate
providing affirmative preservation for those same resources that the ordinance previously stated
deserved less than affirmative protection. See generally CHARLESTON, S.C., ZONING ORDINANCES,

art. 2, pt. 6, § 54-240.
189. See id §§ 54-232(d), 54-240(b).
190. See generally PAGE & TURNBULL, Neighborhoods,in VisIoN- COMMUNITY-HERITAGE: A
PRESERVATION PLAN FOR CHARLESTON, SOUTH CAROLINA 129, 130 (2008), available at

http://www.charlestoncity.info/shared/docs/0/07-neighborhoods.pdf
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deliberate interplay between strict preservation and the allowance of
some property changes in Charleston's ordinance should not go
unnoticed by other localities. Further, localities should understand that
historic resources have different values and should promulgate
regulations to recognize this as Charleston has within its Old and
Historic Districts and Old City District.
3. Flexible Standards Should Guide a Local Review Board's
Review Process
The tremendous power to stop alterations, removals, erections, and
demolitions to structures inside Charleston's historic districts is
supplemented by the BAR's wide discretion in design review. When
reviewing a landowner's application to change the exterior of any
existing structure in a historic district, the BAR must consider "the
historic, architectural and aesthetic features of such structure, the nature
and character of the surrounding area, the use of such structure and the
importance to the city."'91 These standards are flexible by design and
enable the BAR to use historical context as a basis for its decisions.
Any locality wishing to implement a contextual approach to
preservation should enable its board to deny an application to demolish,
remove, or alter any structure within historic districts if the board
determines the structure's architectural or historical interest is so great
that its removal will be detrimental to the public interest.192 Charleston
goes even further for its most precious historic resources by refusing to
issue a certificate of appropriateness for changes' 93 that "would be
detrimental to the interests of the old and historic district and against the
public interests of the city."l 94 This "detrimental to the interest"
standard is a very broad grant of discretion and emphasizes the
importance of maintaining the historical context of Charleston's
districts. Localities must realize that setting review standards is often
the most controversial aspect of a preservation ordinance. 9 5
Following Charleston's lead, localities should allow their review
board to consider other factors in rejecting a permit to demolish,
remove, or alter a structure within a historic district. These other factors
may include building height, opening type, roof style, type of materials,
Charleston's new preservation plan, the distinct neighborhoods that comprise Charleston and the
contextual history contained within each neighborhood).
191.

CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

§

54-240(a).

192. Id. § 54-240(j).
193. Changes include the "erection, reconstruction, alteration, demolition, partial demolition,
or removal of any structure." Id § 54-240(c).
194. Id.
195. See Duerksen,supranote 2, at 90.
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architectural style, and color.' 96 When reviewing an application for new
construction within the Old and Historic District, Charleston's
ordinance requires the BAR to consider (1) the general design, (2) the
character of the design, (3) the scale of buildings, (4) the arrangement,
(5) the texture, (6) the materials and color, and (7) the relation of these
elements to similar structures in the surrounding area.1 97 These
standards do not demand a certain result; instead, these standards offer
the BAR wide discretion to contextually view proposed changes to
structures in Charleston's historic districts.
Charleston's lack of formal review standards is generally not
advisable because the validity of the preservation ordinance could be
attacked by a property owner claiming the ordinance lacks proper
notice.198 However, in localities such as Charleston, where "historic
areas .

.

. have a distinctive style or character," establishing adequate

review standards is less onerous.1 99 This is because the unique historic
character of the area provides context emphasizing that the board's
review is not arbitrary or subjective. Thus, the board's decisions are
based upon objective conditions and interrelated characteristics of the
200
community to which the standards are applied. In general, Charleston
196. See id. at 90-91. Important factors considered in Charleston's ordinance are (1) the
striking effects of the change; (2) violent contrasts of materials or colors; (3) a multitude of
incongruent details; (4) the lack of unity in composition not in harmony with the dignity and
character of the existing structure; and (5) enlarging an existing building beyond the scope of the
prevailing character of the neighborhood. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part
6, § 54-240(i).
197. See id. § 54-240(b).
198. See Duerksen,supra note 2, at 90-91.
199. See id. at 91-92.
200. See A-S-P Assocs. v. City of Raleigh, 258 S.E.2d 444, 454 (N.C. 1979). In this case, the
North Carolina Supreme Court upheld that the broad review standard utilized by Raleigh's
preservation ordinance that required the preservation board to prevent actions "which would be
incongruous with the historic aspects of the district." Id. at 450, 455 (quotation omitted). In
reviewing this "incongruity" standard, the court called it a "contextual standard." Id at 454.
Discussing what a "contextual standard" is and how it related to upholding the broad amount of
discretion granted to the Raleigh preservation board, the court stated:
A contextual standard is one which derives its meaning from the objectively
determinable, interrelated conditions and characteristics of the subject to which
the standard is to be applied. In this instance the standard of "incongruity" must
derive its meaning, if any, from the total physical environment of the Historic
District. That is to say, the conditions and characteristics of the Historic
District's physical environment must be sufficiently distinctive and identifiable
to provide reasonable guidance to the Historic District Commission in applying
the "incongruity" standard.
Although the neighborhood encompassed by the Historic District is to a
considerable extent an architectural melange, that heterogeneity of architectural
style is not such as to render the standard of "incongruity" meaningless. The
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residents appreciate the BAR's broad design review discretion; in fact,
limiting this power caused the most discussion and resistance prior to
approval of Charleston's new preservation plan. 20 1
D. Other Relevant Provisions Can Ensure a Contextual
Approach to Preservation
Other provisions of Charleston's preservation ordinance enhance its
legal validity, encourage public involvement in historic preservation,
and could be useful to other communities. One such measure is the
202
listing of what each application for review must contain.
Even this
nondescript requirement emphasizes a contextual approach to
preservation by specifying different requirements for changes within the
Old and Historic Districts as compared to the Old City District.203
Another measure strengthening the legal standing of Charleston's
ordinance is the "Guidance standards" section.2 04 This section ensures a
consistent policy of design review by retaining: 1) copies of all
applications brought before the BAR, 2) the outcome of those
applications, and 3) drawings that illustrate structures in an "authentic
Charleston character." 205 These documents guide appropriateness and
expressions of preservation objectives both for future developers and
the BA 206 Courts have held that extrinsic evidence of preservation
objectives, such as the files within the "Guidance standards" section,
help to validate preservation ordinances that grant broad review powers
to boards.2 07 By mandating that the BAR state the reasons for denial of
a permit in writing and make recommendations to the property owner
regarding how the application could be improved, Charleston's
predominant architectural style found in the area is Victorian, the
characteristics of which are readily identifiable.... It is therefore sufficient that
a general, yet meaningful, contextual standard has been set forth to limit the
discretion of the Historic District Commission. Strikingly similar standards for
administration of historic district ordinances have long been approved by courts
of other jurisdictions.
Id. (internal citations removed). Charleston's design review standards are "contextual standards" in
much the same way. However, the context of Charleston's design review standards seemingly
change within each historic district, as each district has a differing layer of preservation protection
according to the value and historic nature of that district's historic resources.
201. See generally infra Part IV.B.
202. CHARLESTON, S.C., ZONING ORDINANCEs, art. 2, part 6, § 54-238.

203. See id.
204. Id § 54-236.
205. Id.
206. See id.
207. See Maher v. City of New Orleans, 516 F.2d 1051, 1063 (5th Cir. 1975); see also A-S-P
Assocs. v. City of Raleigh, 258 S.E.2d 444, 453-54 (N.C. 1979).
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preservation ordinance ensures that there will be a record to support the
reasonableness of the BAR's action.20 8 Such provisions are crucial to
localities that may face resistance in implementing new preservation
methods because they serve as another structural check on arbitrary

decision making. 209
The most important "other" provision in Charleston's preservation
ordinance is the appeals process for property owners not satisfied with
the BAR's decisions. Localities should note that Charleston's ordinance
wisely does not limit appeals from a BAR decision to a landowner
directly involved in that decision. Instead, Charleston's ordinance
enables persons with "substantial interest[s] in any decision of the
Board or any officer or agent of the appropriate governing authority" to
appeal the BAR's decision directly to the county circuit court. 2 10 Courts
will then serve as another check on potential arbitrary decision making.
Charleston's mandated pre-application review is another important
provision that other localities should implement because it encourages
public participation and increases awareness of the contextual approach
to historic preservation. The BAR mandates a pre-application review for
most proposed plans of architectural changes within Charleston's
historic districts.211 This process familiarizes the developer or
landowner with the standards of appropriateness that will govern the
BAR's review process when the proposed plan is submitted for
review. 2 12 Mandating public involvement in preservation efforts prior to
review by the BAR increases public knowledge of the relevant design
review standards, solidifies the BAR's position as the most important
tool in Charleston's preservation efforts, and illustrates that preservation
is a foremost concern in Charleston. Further, the importance of
identifying potential problems with an application early to avoid costly
delays in the approval process and establishing a working relationship
between developers and the preservation review board should not be
discounted.

§ 54-240(b);

208. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

see also Dennis,

supra note 149, at A28-29.
209. See Maher,516 F.2d at 1062-63; A-S-P Assocs., 258 S.E.2d at 455.
210. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6, § 54-248. Several high profile
preservation cases have stated that a clear appeals process provides affected property owners with
many procedural protections, including the opportunity to introduce evidence (even expert
witnesses), cross-examine witnesses, and inspect documents relating to a board's decision. See
Maher, 516 F.2d at 1062-63; A-S-P Assocs., 258 S.E.2d at 455.
211. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

212. See id

§ 54-237.

2009] THE GUIDE FOR FUTURE PRESER VATION IN HISTORIC DISTRICTS USING A CREATIVE APPROACH

257

IV. CHARLESTON'S NEW PRESERVATION PLAN & ITS PRESERVATION
OF A CONTEXTUAL APPROACH AS A GUIDE TO OTHER
MUNICIPALITIES FACING DEVELOPMENT AND GROWTH PRESSURES

A. BackgroundBehind the New PreservationPlan & Its Emphasis on
Retaining Charleston'sCharacter
Faced with tremendous growth both in terms of populace and
boundaries, 213 the city of Charleston, in conjunction with the Historic
Charleston Foundation, hired a noted planning and historic preservation
firm 214 in fall 2006 to revise Charleston's Historic Preservation Plan of
1974. Completed in January 2008, the new Preservation Plan represents
a vision for future historic preservation efforts in Charleston and
incorporates ideas from a broad spectrum of voices. 215 Other localities
should note how this new Preservation Plan recognizes the importance
of Charleston's preservation ethic and emphasizes that Charleston's
historic heritage and contextual relationship among its historic buildings
are the best foundation for both growth and preservation.2 16 The breadth
213. For example, in 2000, Charleston's population was 106,000, but the population is
expected to grow fifty-one percent by 2015 to 160,000. Charleston Profile, Charleston S.C.,
http://www.idcide.comi/citydatalsc/charleston.htm (last visited Aug. 9, 2009); PAGE & TURNBULL,
Introduction, supra note 29, at 22. Further, from 1990 to 2000, the municipal jurisdiction of
Charleston more than doubled to eighty-nine square miles. PAGE & TURNBULL, Introduction,supra
note 29, at 22. Growth was not confined to the city dynamics as the Old and Historic District has
grown from 138 acres in 1931 to over 1,000 acres and holds more than 5,000 structures built
between 1712 and 1945. Id.
214. Namely, Page & Tumbull, Inc., a firm that focuses on architecture, urban planning, and
historic preservation. See generally City of Charleston, S.C., Design, Development & Preservation,
http://www.charlestoncity.info/dept/content.aspx? nid=1247 (last visited Aug. 9,2009).
215. See PAGE & TURNBULL, Introduction, supra note 29, at 30. In preparing this new
Preservation Plan, the city, in conjunction with Page & Tumbull, held seven community meetings
and eleven focus groups throughout the year-and-a-half long process of creating the Plan. Id. There
were over 500 participants in the public process and 1,500 recommendations were collected. Id.
216. See PAGE & TURNBULL, Executive Summary, supra note 29, at 2, 5-6. The ten statements
of the Charleston Vision encompass Charleston's commitment to historic preservation. The
provisions critical to understanding the Charleston Vision in the context of this Note focused on
Charleston's historic districts read as follows:
1. Historic preservation is an integral part of Charleston's history and will
continue to inspire the City's vision and its approach to planning and
development ....
3. Charleston will look like Charleston, with recognition that the city's eras
of development each have a distinct and valuable character, which collectively
represent the continuity of its rich history ....
8. Charleston's historic architecture sets a high and challenging standard.
This tradition of high-quality architecture and building materials will be
required in all projects in the city.
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of policies contained in this new Preservation Plan is a testament to the
importance of historic preservation in Charleston. It is also instructive
on the extensive efforts required to maintain historic preservation as a
crucial municipal policy.2 17
The new Preservation Plan was approved by the Planning
Commission in May 2008 and adopted by the Charleston City Council
in July 2008218 as a guideline for maintaining Charleston's contextual
approach to preservation. 2 19 While much of the Preservation Plan was
congruent with the city's contextual approach to design review, the new
Plan's recommended adoption of the Secretary of the Interior's
Standards for Rehabilitation220 threatened this approach.
B. A Creative,Distinctly CharlestonianApproach to Design
Review as a PossibleAlternative to the Secretary's Standards
To reduce confusion regarding the standards guiding the BAR's
project evaluations, the new Preservation Plan recommended adoption
of the Secretary of the Interior's Standards for Rehabilitation as a set of
review guidelines for BAR reviews.221 However, applying these federal
standards to design review in Charleston's historic districts was the
most controversial aspect of the new Plan. 222 A common sentiment
9. Charleston's policies will encourage a balance of diverse, appropriate, and
compatible uses to make it a truly living city with continuing neighborhood
vitality and livability.
Id. at 6.
217. The new Preservation Plan contains over 600 policy recommendations. See generally
PAGE & TURNBULL, VisIoN-COMMuNrry- HERITAGE: A PRESERVATION PLAN FOR CHARLESTON,

SOUTH CAROLINA 1-319 (2008). However, many of these policies are beyond the scope of this
Note's emphasis on Charleston's historic districts. For example, the new Preservation Plan includes
sections devoted to (1) how Charleston can take practical steps to handle growth across
transportation, infrastructure, and institutional planning (Charleston's Expanding Horizons); (2) how
Charleston can increase preservation efforts by encouraging new avenues of preservation (New
Paths for Preservation); and (3) the unique importance of maintaining a relationship with history in
Charleston as a background to Charleston's present day preservation efforts (Historic Context
Statement). See PAGE & TURNBULL, Executive Summary, supra note 29, at 7-9, 15. Although these
sections are critical to preservation as a whole within Charleston, they are not focused on
Charleston's historic districts.
218. E-mail from Eddie Bello, Division Director, Architecture & Preservation Division, Urban
Design and Preservation Division, Department of Planning, Preservation and Economic Innovation,
City of Charleston, to Hunter Edwards, student, University of Florida Levin College of Law (Nov.
18, 2008, 12:29:05 EST) (on file with author).
219. See PAGE & TURNBUIu, Introduction,supra note 29, at 30.

220. 36 C.F.R. § 67.7 (2008), WL 36 C.F.R. § 67.7.
221. See PAGE & TURNBULL, Stewardship,supra note 114, at 49-50.

222. See Robert Behre, Charleston Writes Own Building Standards,POST & COURIER, May 11,
2008, available at http://www.charleston.net/news/2008/may/11/charleston-writesown building
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against a strict guideline standard was that Charleston's tradition of a
case-by-case contextual approach to design review would be
conflated.22 3
While the Secretary's Standards provide a sound design review
structure,224 adopting the Secretary's "shall" standards would create
inflexibility in the BAR's ability to review proposed changes. 225 i
reality, what many Charlestonians failed to realize was that the BAR
had loosely followed the Secretary's Standards for years. 226
However, in response to this public misconception and continuing in
its role as leader of the contextual approach to historic preservation,
Charleston wrote and adopted its own design review standards. These
standards are entitled "Charleston Standards for the Treatment of
Historic Properties" and are tailored to Charleston's unique collection of
architecturally and historically significant properties. 227 For other
localities attempting to improve their preservation efforts, Charleston's
promulgation of its own design review standards should stress how a
community's uniqueness should drive the measures created and adopted
to further historic preservation.

standards40469/; see also Julian V. Brandt, Ill, Design Guidelines Won't Work Here, PosT &
COURIER,
Jan.
5, 2008,
available at http://www.charleston.net/news/2008/jan/05/
design_.guidelines wontwork here26690/.
223. As John Meffert, former executive director of the Preservation Society of Charleston,
once stated in response to why Charleston had never developed specific design guidelines for the
BAR to follow in the historic districts, "There's a conscious reason for that .... The city has always
been against a guidelines approach in a city as architecturally rich and diverse as Charleston. 'Rules'
are not what we are about. Rather, each building is considered on its own merits in relation to other
historic buildings." Cox, supranote 7, at 12.
224. See for example Department of Design, Development, and Preservation, Use of Secretary
of the Interior's Standards in National Historic Landmark Districts, available at
http://www.charlestoncity.info/shared/docs//use%20oif/2Ostandards%20in%20nhl%20district/2O
chart.pdf (last visited Nov. 22, 2008) for a chart illustrating just some of the municipalities that
utilize the Secretary's Standards. It is interesting to note that New Orleans's districts, districts where
preservation is as deeply ingrained as a part of its community as in Charleston, do not use the
Secretary's Standards. Id.
225. The Secretary's Standards dictate certain results that curb a preservation board's ability to
achieve the result best for that given locality. For example, the Secretary's Standards state, "The
historic character of a property shall be retained and preserved. The removal of historic materials or
alteration of features and spaces that characterize a property shall be avoided." 36 C.F.R. §
67.7(b)(2) (2008), WL 36 C.F.R. § 67.7. This type of restrictive standard does not give any
consideration to the given locality's own preservation approach.
226. See E-mail from Eddie Bello, supra note 218.
227. See Charleston Standards for the Treatment of Historic Properties [hereinafter Charleston
Standards], http://www. charlestoncity.info/shared/ docs/0/charleston%20standards.pdf (last visited
Nov. 22, 2008); see also Behre, supra note 222. The BAR adopted these so-called Charleston
Standards as a policy statement in May 2008, just prior to the adoption of the new Preservation Plan
in July. See E-mail from Eddie Bello, supra note 218.
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The Charleston Standards are based on the Secretary's Standards,
but more accurately reflect the BAR's role in Charleston's historic
districts. The Charleston Standards include a new standard regarding
infill design of new construction,228 which the Secretary's Standards do
not address. The archeology section was also deleted because
archeology does not come under the BAR's purview.229 The infill
design standard 2 30 may be very useful for other municipalities'
preservation efforts, especially because infill is a continuous process for
much of the nation's older cities.231 However, as with overarching
preservation efforts, communities must note that "successful" infill
design will vary in each context. 232 Thus, each community should
involve neighborhood and preservation groups in establishing a
common understanding of what types of infill projects can economically
revitalize an area, while still being compatible with the rest of the
neighborhood.2 3 3
Most importantly for other localities, the Charleston Standards
rejected a strict approach to design review. Applying their own
standards in a reasonable and flexible manner enables Charleston to
adhere to the contextual approach of historic preservation that has
served the city and its preservation ethic well. Further, Charleston's
ordinance has several substantive and procedural protections that courts
have found to validate broad design review guidelines. 234 Specific
standards for design review would have thwarted years of adherence to
228. "Infill design" is a term for a type of development where new development is surrounded
by an area of built-up buildings and attempts to use design elements similar to the existing,
surrounding context. See ELLEN BEASLEY, DESIGN AND DEVELOPMENT: INFILL HOUSING
COMPATIBLE WITH HISTORIC NEIGHBORHOODS 1 (1998). Concerns over infill development have

become less contentious matters and are now more focused on collaborative efforts between
preservationists and neighborhoods to achieve the best infill design possible. See id. at 2. The infill
development process has many components, including (1) defining the goals design project; (2)
researching the project site; (3) understanding the market and the neighborhood; (4) structuring the
development team and obtaining financing; (5) writing a project program that describes the goals,
market, budget, design, and zoning parameters of the project; (6) selecting an architect; (7)
designing the project; (8) beginning construction; and (9) ensuring the process works. See id. at 2-6.
A more detailed discussion of these components and infill design in general is beyond the scope of
this Note.
229. See Comparison of Proposed Charleston Standards vs. Secretary's Standards,
http://www.charlestoncity. info/shared/docs/0/comparison%20with%201inked%20columns.pdf (last
visited Nov. 22, 2008); see also E-mail from Eddie Bello, supra note 218.
230. The infill design standard is as follows: "New construction should be sympathetic to the
historic features that characterize its setting and context To respect the significance of the historic
context, the new work should respect the historic materials, features, size, scale, proportions, and
massing of its setting." Charleston Standards, supranote 227.
231. See BEASLEY, supranote 228, at 1.
232. See id.at 2.
233. See id.
234. See supra text accompanying notes 165, 202-09.
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a contextual approach to preservation in Charleston's historic districts.
Other localities should follow in Charleston's footsteps and develop
similarly creative ways to enhance and maintain their community
specific efforts of preservation. 2 35
C. New Avenues ofPreservationoutside HistoricDistricts in the New
Plan that Other Localities Should Consider
While many recommendations made by the new Preservation Plan
have not yet been fully implemented, there are several that illustrate
how a city can remain committed to its preservation ethic in new areas
of preservation. First, the new Plan includes a "Historic Context
Statement" that identifies the broad history that has shaped Charleston's
development.2 3 6 This context statement provides a baseline for
continuing Charleston's contextual approach by emphasizing historical
patterns and styles. A summary of the city's preservation history can
form the backbone of a preservation plan.2 The importance of historic
context statements for other localities is two-fold; first, it informs
current government officials of the precedents that guide preservation
and second, it may help a reviewing court understand the fairness of a
*
particular preservation
dispute.238
To maintain stylistic and historic consistency, the new Preservation
Plan calls for conducting Area Character Appraisals (ACAs) throughout
all of Charleston, including in its historic districts.2 39 Such ACAs should
"define the existing physical character of an area by focusing on the
unique character, architectural style, building forms, landscape
resources and cultural resources that make up the streetscapes and
blocks."2 0 These ACAs will ensure that future development is
congruent with the architecture, existing structures, and surroundings of
a given area in Charleston by including contextual statements of the
history and noting the importance of the studied area in the ACA.2 4 1
235. The locality must at all times keep in mind its unique situation.
236. See PAGE & TURNBULL, Historic Context Statement, in VISION- COMMUNITY-HERITAGE:
A PRESERVATION PLAN FOR CHARLESTON, SOUTH CAROLINA 195, 197-251 (2008), available at

http://www.charlestoncity.info/shared/docs/0/09-historic%2context/2Ostatement.pdf
237. See WHrrE & RODDEWIG, supranote 6, at 6.
238. See id. at 7.
239. See PAGE & TURNBILL, INC., Stewardship,supra note 221, at 41.

240. Id.
241. See id; PAGE & TURNBULL, Diversity of Place, in VIsioN-COMMuNrTY-HERITAGE: A
PRESERVATION PLAN FOR CHARLESTON, SOUTH CAROLINA 99, 102-04 (2008) [hereinafter PAGE &
TURNBULL, Diversity of Place], available at http://www.charlestoncity.info/shared/docs/ 0/05-

diversity/o20of%20place.pdf. Other elements of an ACA include: (1) clearly written and mapped
boundaries; (2) lists of property types represented with predominant types noted; (3) discussion of
the character-defining elements that may include height, building set-backs, and architectural
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Several strategies exist to ensure that all areas of a municipality are
surveyed with an ACA,2 4 2 although it is unclear which system
Charleston utilizes. Variations also exist as to which system a
municipality utilizes to judge the nature and importance of the historic
resources in a given area.
Despite these variations, area surveys provide important benefits that
other localities should understand. These surveys act as the first step for
future preservation because they provide a snapshot of all areas that are
threatened by development and may require preservation.24 Such
surveys act as "a guide for continuing established development
patterns." 245 While some neighborhoods may not be deemed historically
important, surveys like ACAs allow Charleston to document the
character of the areas threatened by development and ensure contextual
development in areas under BAR control. Surveys like Charleston's
ACAs facilitate preservation education.2 4 7 Increased visibility of a
preservation ethic through publishing the historic qualities of entire
neighborhoods only aids a community's preservation efforts. 24 Other
localities should note that Charleston's adoption of ACAs continues the
city's history of updating its historic resources and even extends these
efforts to new areas. 249
Finally, area surveys establish a baseline of resources and an
understanding of what each resource contributes to a locality's overall
history, which is crucial for every community. 250 Following
Charleston's example, localities must recognize that historic resources
do not stand alone but are part "of an entire context of a community." 25 1
Communities preserving only the most significant structures will lose
their historic character. 5 Thus, communities like Charleston should
utilize area surveys to shape preservation efforts into the most effective
components; (4) assessment of the overall integrity of the area; (5) discussion of threats to the area;
(6) description of the urban design elements of the area; (7) list relevant area plans and zoning; (8)
listing of potential landmarks or properties eligible for the National Register; (9) maps of the area;
and (10) a bibliography of further information, including past surveys of the area. Id.
242. See WHrE & RODDEWIG, supra note 6, at 9. Four methods of guaranteeing that all areas,
landmarks, and historic districts are considered in a survey are: (1) the systematic approach, (2) the

timeline approach, (3) the stylistic or thematic approach, and (4) the crisis approach. Id.
243. See id. at 10-11 (discussing the variations available).
244. See PAGE & TURNBULL, Diversity ofPlace,supranote 241, at 102.
245. Id.
246. See id. at 104.
247. See WHrrE & RODDEWIG, supra note 6, at 8.
248. See ARTHUR P. ZIEGLER & WALTER C. KIDNEY, HIsToRIc PRESERVATION IN SMALL
TowNs: A MANUAL OF PRACTICE 23-25 (1980).

249.
250.
251.
252.

See infra text accompanying notes 261, 271.
See WHrrE & RODDEWIG, supra note 6, at 7-8.
Id. at 11.
See id.
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forms for each neighborhood.2 5 3 This approach recognizes that not all
historic resources are equal in value and may necessitate different levels
of preservation protection, including new preservation methods and

ideas. 254
For Charleston, the introduction of conservation districts and the
emphasis on neighborhood-based preservation efforts are examples of
new avenues of preservation. The new Plan recognizes that there are
areas outside of Charleston's historic districts that do not have the
exceptional architecture or the full contextual integrity of the historic
districts, but are still deserving of protection because they contribute to
Charleston's historic character and context.255 The new Preservation
Plan suggests establishing "conservation districts" for these areas
outside the historic districts, subject to BAR and Commercial Corridor
Design Review Board (CCDRB) control.2 56 These new preservation
areas are part and parcel to the neighborhood-based preservation efforts
introduced by the ACAs.257 For a locality searching for a method to
protect neighborhoods that have significant architectural or historic
value but fail to qualify as historic districts, the conservation district
model illustrated in the new Plan may be the answer.2 58
Charleston's proposed conservation districts are yet another tool in
the preservation toolbox of other communities. They accomplish
preservation by limiting new construction, alterations, major additions

253. See id at 10; PAGE & TURNBULL, Diversity ofPlace,supra note 241, at 102.
254. See WHTTE & RODDEWIG, supra note 6, at 10.
255. See PAGE & TURNBULL, Diversity ofPlace, supra note 241, at 107.
256. See PAGE & TURNBULL, Stewardship, supra note 221, at 55-57 (discussing the proposed
new responsibilities of the BAR and the CCDRB). Generally, the BAR would retain review power
over any conservation districts established on the Charleston peninsula, while the CCDRB's power,
in addition to its current responsibilities of reviewing development and significant changes along
major commercial corridors outside of the historic districts, would extend to those conservation
districts established off of the peninsula. See id, at 55. The review within these new conservation
districts would extend to new construction, alterations, and demolitions of properties over fifty years
old. Id
257. See PAGE & TURNBULL, Diversity ofPlace, supranote 241, at 107.
258. See MARYA MORRIS, INNOVATIVE TOOLS FOR HISTORIC PRESERvATION 13 (1992). The

difference between conservation and historic districts is best summarized as follows:
Conservation districts are a newly established category of design review
districts intended primarily to serve as a "buffer" area surrounding or adjoining
historic districts. Conservation districts are ambient to landmarks and historic
districts the way an atmosphere is linked to a planet or the way glow surrounds
a light source. The design review process is applied at a much more relaxed
level in conservation districts. Conservation rather than preservation is the
guiding premise in conservation districts.
Id. at 20.
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to existing buildings, and demolitions. 2 59 There are two general models
of conservation districts available: the "neighborhood planning model"
and the "architectural or historic preservation model."2 60 Charleston's
new Plan calls for its "conservation districts" to be subject to less
stringent design review standards for proposed changes, compared to
historic districts, as long as the changes are in line with the area's
ACA. 2 6 ' Thus, Charleston's proposed conservation districts fall into the
"architectural or historic preservation model."
Localities must recognize the effects of adding conservation districts
to Charleston's preservation efforts. The extension of preservation
efforts to conservation districts exemplifies Charleston's contextual
approach by illustrating that differently-valued resources should be
subject to different levels of design review and preservation mandates.
Other localities may similarly find that alternative measures are
necessary to protect less valuable, but still contextually important,
historic resources. 262 Further, this expansion of control over city
resources adds another protective buffer against development in
Charleston's historic districts.263 Also, the promulgation of conservation
districts divided design review powers between the BAR and the
CCDRB. 264 Localities should note that if their preservation efforts
become too voluminous, a secondary review board for less significant
resources may become a necessity.
Further reinforcing the importance of context to historic preservation
in Charleston, the new Preservation Plan includes a "Neighborhoods"
section that examines eight neighborhoods. 265 Noting the unique
characteristics of each neighborhood, this "Neighborhoods" section
suggests unique methods of preservation for each area. 266 The
"Neighborhoods" section is another acknowledgment that while every
area in Charleston, including its historic districts, is critical to the city's
character, each area requires preservation methods adapted to the needs

259. See id.
260. See id. at 17. The "neighborhood planning model" focuses on preserving housing,
protecting the character of the neighborhood, promoting revitalization, lessening the impact of
incompatible uses, and encouraging the upgrading of the neighborhood. See id. at 14, 17-18. The
"architectural or historic preservation model" focuses on acting primarily as a historic district by
regulating the architectural styles and visual character of the district. See id. at 14.
261. See PAGE & TuRNBuLL, DiversityofPlace,supra note 241, at 108.
262. See MoRIus, supra note 258, at 21.
263. See id. at 20.
264. See supra text accompanying note 256.
265. See PAGE & TURNBULL, Neighborhoods,supra note 190, at 131. This section of the new
plan is designed to complement the ACA and conservation district portions by reemphasizing the
importance of tailoring preservation efforts to neighborhood-focused strategies. Id.
266. See id
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of the particular neighborhood.26 7 Localities should consider
emphasizing a similar neighborhood-specific approach to preservation.
This approach has the added benefits of encouraging public
participation and more closely matching preservation tools and historic
resources.
The final avenue of preservation that is incorporated into
Charleston's new Plan is its vision of future preservation efforts. Both
in its "Charleston Vision" statement 268 and its "Next Steps" section, the
new Plan envisions a future built upon Charleston's heritage. 269 The
detailed matrix that lists the new Plan's five hundred recommendations,
with a timeline for completion and a section recognizing the party
responsible for implementing recommendations, should not go
unnoticed.2 70 Other localities should include a similar "agenda for future
action" in their preservation plans because it sets priorities for
implementing a preservation plan and aids in judging the progress of
plan objectives. 7 Overall, the new avenues for preservation and
suggestions to improve existing preservation techniques listed
throughout the new Preservation Plan further cement Charleston's
commitment to a contextual approach to historic preservation and
provide an example for other municipalities to follow.

V. How

CHARLESTON CAN IMPROVE PRESERVATION EFFORTS
INSIDE ITS HISTORIC DISTRICTS

A. CharlestonMust Maintain a ProactiveandPublic
Approach to Preservation
Charleston's preservation techniques have made Charleston an
example of how a contextual approach to historic preservation can
succeed in the face of development pressures. Charleston's city leaders
had the foresight to maintain the delicate balance between preservation
and development pressures. 272 Charleston has regularly revised and
267. See WHrrE & RODDEWIG, supra note 6, at 10.

268. See supra text accompanying note 216.
269. See PAGE & TURNBULL, Next Steps, in VtsiON-COMMUNrrY-HERITAGE: A PRESERVATION
PLAN FOR CHARLESTON, SOUTH CAROLINA 253-75 (2008), available at http://www.

charlestoncity.info/shared/docs/0/10-next/ 20steps.pdf
270. See generally id. at 257-74 (discussing which of the responsible parties implements the
recommendations and how long those parties have to implement the recommendations of the plan).
271. See WHYTE & RODDEWIG,supra note 6, at 19.
272. Leaders of the Historic Charleston Foundation and the Preservation Society of Charleston
must be considered among the most influential leaders within Charleston's preservation community.
Founded in 1947, the Historic Charleston Foundation seeks "to preserve and protect the integrity of
Charleston's architectural, historical and cultural heritage ... through active advocacy, participation
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amended its preservation ordinance and preservation plans in response
to pressures threatening the city's valuable array of historic resources. 2 73
Additionally, Charleston has consistently maintained and updated an indepth collection of historic resource surveys that identify historic
buildings and structures its preservation ordinance needs to preserve. 2 74
Charleston has furthered these efforts in its new Preservation Plan. 275
It is one thing to enact a preservation ordinance like Charleston did
in 1931. It is quite another to remain committed to historic preservation
through proactive efforts. Charleston's leaders and preservation
community, headed by the Preservation Society of Charleston and the
Historic Charleston Foundation, have created an innovative preservation
environment through consistent revisions of the preservation ordinance
and reappraisals of historic resources. While the deep-seated importance
of historic preservation is likely not as strong in most communities as it
is in Charleston, the importance of public participation in preservation
efforts must not be underestimated.2

in community planning, innovative educational and volunteer programs, the preservation of
properties, research, and technical and financial assistance programs." Historic Charleston
Foundation, http://www. historiccharleston.org/ (last visited Nov. 22, 2008). The Historic Charleston
Foundation is clearly a leader in Charleston's preservation efforts as evidenced by its co-sponsoring
the new Preservation Plan. City's New Preservation Plan Gets Underway with Neighborhood Area
Character Appraisals (May
14, 2009), http://www.historiccharleston.org/news events/
newsroom.html?id=79. As the nation's oldest non-profit community and membership preservation
organization since its inception in 1920, the Preservation Society of Charleston is "dedicated to
preserving Charleston's unique architectural and cultural heritage." See Preservation Society of
Charleston, http://www.preservationsociety. org/ (last visited Nov. 22, 2008). In addition to helping
shape Charleston's first historic district zoning ordinance, the Preservation Society of Charleston
today is instrumental in maintaining a dialogue of preservation through its quarterly newsletter, the
Preservation Progress, that was first published in 1956. See PreservationProgress: The First 50
Years . .. PartI. The 1950s and1960s, 50 PRESERVATION PROGRESS: FOR THE PRESERVATION SOC'Y
CHARLESTON (Pres. Soc'y of Charleston, Charleston, S.C.) Spring 2006, at 13.
273. For example, the new Preservation Plan utilizes concepts and policies from the 2000
Century V City Plan (Charleston's Comprehensive plan), the 2005 Consolidated Plan for housing
and community development, the 1999 Charleston Downtown Plan, and the 1974 Historic
Preservation Plan. See PAGE & TuRNBuLL, Introduction,supranote 29, at 26.
274. The four historic resource surveys conducted between 1944 and 2004 concerning the
Charleston peninsula documented 9,379 historic resources on the peninsula: the 1944 Charleston
survey, the 1972-73 Feiss-Wright survey that later was incorporated into the 1974 Historic
Preservation Plan, the 1985 Geier-Brown-Renfrow Survey, and the 2004 Upper Peninsula survey.
See id.at 27.
275. See BEAUMONT, supra note 3, at 1.

276. See PAGE & TuRNBuLL, Stewardship,supra note 221, at 61.
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B. Specific Methods that Must Be Implemented to Improve Charleston's
PreservationOrdinance
Despite the overall success of preservation in Charleston, there are
several areas in which Charleston's ordinance could improve. One such
improvement would be to require the inclusion of a historian
specializing in Charleston history on the BAR. This addition would
diversify the BAR's historical perspective and would go beyond the
architectural and legal concerns currently discussed in the BAR.27 7
Courts have noted that adding historians to local preservation boards
can reduce the possibility of abuse by the board. 278
Other areas of potential improvement to the Charleston preservation
ordinance concern clarifications of existing provisions. The ordinance's
definitions provision defines the term "structure" as including "walls,
fences, signs, light fixtures, steps or appurtenant elements thereof."27 9 it
is not clear that this term gives the BAR power to review applications
for changes to buildings inside Charleston's historic districts. 280
Including the term "building" to the "structures" definition would
provide some much needed clarity, despite the convention in Charleston
to treat "structures" as encompassing "buildings." 28 1 Although the
ordinance specifically delineates the procedures associated with the two
levels of appeals to and from the BAR, it fails to specify the standards
of review for a reviewing court.282 The ordinance should include the
standard of review for clarification purposes. 283
The City of Charleston could further improve its preservation
ordinance and design guidelines by displaying its preservation material,
including design guidelines, on the internet in a much more organized
fashion. Charleston, like many communities, 284 has not maximized the
usefulness of the Internet in educating people about its historic
preservation efforts. For example, the lack of guidance on Charleston's
277. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6, § 54-233(b) (2008); see also
supratext accompanying note 164.
278. See Maher v. City of New Orleans, 516 F.2d 1051, 1062 (5th Cir. 1975); see also A-S-P
Assocs. v. City of Raleigh, 258 S.E.2d 444, 454 (N.C. 1979).
279. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6,

§ 54-231(c).

280. See supra text accompanying notes 140-45.
281. See CHARLESTON, S.C., ZONING ORDINANCEs, art. 2, part 6, § 54-231(c).
282. See id. §§ 54-245-54-248.
283. With the appeals process, it is important for the local preservation ordinance to establish
that the appeal should uphold the local preservation commission's finding if supported by
substantial evidence or a rational basis exists for the commission's decision. See Miller,supra note
2, at 15.
284. See generally JENNIFER COLLETTE MOREAU, MERGING HISTORIC PRESERVATION WITH
INTERNET TECHNOLoGIES: CHALLENGES FOR THE DEVELOPMENT OF A COMMUNITY BASED HISTORIC
PRESERVATION INFORMATION SYSTEM IN ALACHUA COUNTY (2001) (discussing the problems and

solutions to utilizing the Internet as a comprehensive information system for historic preservation).
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website prevents the average landowner from knowing which aspects of
the new Preservation Plan have been implemented. Utilizing the internet
to present preservation material in a coherent manner has numerous
benefits. 285 Instead of segmenting preservation material among various
headings, 286 Charleston should combine its preservation material under
one tab on its website. Further, the website should follow the example
of other communities and organize its preservation material under
logical headings.2 8 7 Also, adding digital copies of historic resource
statements and inventory maps28 to the city's website would increase
the amount of information available to the public.
Charleston could improve its ordinance further by adopting building
codes designed for rehabilitations of historic properties. Most building
codes are targeted toward new construction, and this causes
rehabilitators of historic properties to incur costly work to meet the
heightened demands of the codes. 289 Charleston should follow New
Jersey's lead and reduce costs associated with rehabilitating historic
properties by promulgating a separate set of building codes that do not
mandate the same code requirements as new construction.290 This
separate set of building codes would require the structural and safety
regulations to adapt to existing buildings' characteristics, while still
ensuring safety. 291 The application of this idea could stimulate efforts to
maintain historic properties without the added costs of meeting new
construction building codes.2 92
C. Suggested Additions to Charleston'sPreservationEfforts by the
New PreservationPlan
There are several improvement ideas included in the new
Preservation Plan to strengthen the BAR's ability to preserve historic
resources in Charleston that should be implemented. Charleston should
285. Included among these benefits are (1) the ease of access of preservation materials, (2) the
reduced need for printed materials, (3) the marketing ability and increased public awareness of
having preservation materials online, and (4) the vast educational opportunities that message boards
and Internet chats provide. See id.at 15-19.
286. The preservation material is found under the following tabs: Architecture & Preservation,
Frequent Questions, Preservation Plan, Preservation Plan - Introduction, Documents & Forms, Area
Documents.
See City of Charleston, S.C.,
Character Appraisals, and Related
http://www.charlestoncity.info/deptfnid=8 (last visited Aug. 2, 2009).
287. See MOREAU, supra note 284, at 28-31.
288. See CHARLESTON, S.C., ZONING ORDINANCEs, art. 2, part 6, § 54-235 (2008).
289. See NAT'L TRUST FOR HISTORIC PREs., REBUILDING COMMUNrTY: A BEST PRACTICES
TooLKIT FOR HISTORIC PRESERVATION AND REDEVELOPMENT 12 (2002).

290. See id at 12-13.
291. See id. These characteristics are the "buildings' height, area, construction type, fire
resistance ratings, zoning, and fixed dimensions." Id. at 12.

292. See id. at 13.
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continue conducting ACAs throughout the entire city to establish a
baseline of historic resources. 293 Without such a baseline, establishing
conservation districts in furtherance of Charleston's long history of
contextual preservation will be difficult because the underlying
characteristics of the area will be unknown. It is also critical for
Charleston to establish conservation districts to maintain an
understanding of its past through an examination of its buildings and
neighborhoods.2 9 4 The mounting development pressures cannot be
overstated; every avenue of preservation will be needed to ensure all of
Charleston's historic resources continue to survive.295
Another recommendation of the new Plan that should be
implemented immediately is the three formal review tracks for StaffLevel, Regular, and Large projects based on the project's size and
complexity.296 These different tracks would clarify and streamline the
review process by recognizing that an individual landowner's request to
replace lanterns on their front stoop should be treated more
expeditiously than a developer's request to partially demolish a historic
building. The new Plan's recommendation that three formal tracks for
Staff-Level, Regular, and Large projects be established based on the
project's size and complexity should be implemented immediately. 297 A
better procedure for classifying a structure subject to "demolition by
neglect" would aid Charleston's ordinance. Such a procedure should
enable the BAR to force a property owner to maintain the historic
property. This new provision should be integrated into the section of
Charleston's preservation ordinance that already allows the BAR to
require repairs to any building that is not adhering to ordinance
requirements. 298
Instrumental to achieving the benefits of the above mentioned
additions, the new Preservation Plan suggests promulgating penalties
for failing to comply with Charleston's preservation ordinance. 299
Presently, there are no stated enforcement provisions to ensure
compliance with any BAR regulations or decisions. To succeed in
fulfilling its contextual approach to preservation, Charleston's
ordinance must contain mechanisms to ensure compliance.3 00 Instituting
requirements of timeliness and fines for failure to adhere to BAR
293. See supra text accompanying notes 240-49.
294. See supra text accompanying notes 255-64.
295. See supra note 29 and accompanying text.
296. See PAGE & TURNBULL, Stewardship, supranote 221, at 62.

297. See id. at 51.
298. See CHARLESTON, S.C., ZONING ORDINANCES, art. 2, part 6, § 54-241 (2008).
299. See PAGE & TURNBULL, Stewardship, supranote 221, at 62.

300. See Barbara Ditata, The Use of Criminal Sanctions in the Enforcement of Historic
PreservationLaws, 22 WESTCHESTER B.J. 103, 105 (1995).
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decisions would instill public confidence that these preservation efforts
are working. 30 1 Civil fines and criminal sanctions should be included in
Charleston's ordinance for violations of preservation mandates and
BAR decisions.302 It is important to place such enforcement provisions
in Charleston's historic preservation ordinance itself.303 To be most
effective, the enforcement provision should require the violator to
restore the property to its original condition; otherwise the historic value
of the property is lost.304 These enforcement provisions would allow the
BAR to affirmatively enforce its own design reviews and provide the
preservation movement with leverage against development pressures.
All of these suggestions will strengthen the existing structure of
Charleston's contextual approach to preservation in its historic districts.
VI. CONCLUSION

Charleston's historic district ordinance is an example of local historic
preservation that works within and forms the framework of a city's
identity. Charleston utilized the concern for historic resources and a sense
of civic pride to create a functional preservation ordinance within the
larger context of the city's planning needs. Other municipalities should
understand, as Charleston does, that the power to affirmatively stop
demolitions is a necessary element for historic preservation efforts to be
effective. However, this power must not be used indiscriminately.
Instead, as Charleston has done inside its historic districts, a city must
focus on protecting the most important historic resources.
Charleston's preservation efforts in its historic districts and newly
created areas balance the needs of a city whose identity and economic
viability is directly tied to its architectural and cultural history with the
developmental needs of any modern city. Charleston's contextual
approach to historic preservation is a powerful method for ensuring that
301. See PAGE & TURNBULL, Stewardship,supra note 221, at 62. It is important to note that
instituting enforcement procedures alone will not work because the city does not have enough staff
to implement these procedures. See id. Thus, increased funding for more staff to enforce BAR
decisions will be required as well. Id.
302. See Ditata, supra note 300, at 105. The civil penalties can focus on fines for failure to
adhere to sections of the ordinance. Criminal sanctions should be reserved for willful violations of
the ordinance.
303. Including the enforcement provision in the ordinance is the better practice because courts
may have cause to invalidate a criminal conviction when the historic preservation ordinance
contains no enforcement provision. See id. at 107. But see City of Sante Fe v. Gamble-Skogmo, Inc.,
389 P.2d 13, 14 (N.M. 1964) (upholding a criminal conviction for a building violation in a historic
district despite the historic preservation ordinance failing to contain its own criminal provision).
304. See Ditata,supra note 300, at 106. For an example of such a provision, see D.C. CODE §
6-111 0(b).
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historical resources are not viewed individually, but instead are
preserved as a whole. Charleston's contextual approach enables the city
to maintain flexible standards of review within its historic districts. This
flexibility must be maintained because the development pressures
facing Charleston in the coming years will necessitate creative solutions
that strict design standards would not allow. Finally and most
importantly, Charleston's historic districts provide an example to other
municipalities that a strong preservation ethic and creative regulatory
measures can sustain historic preservation in the face of today's
growing developmental pressures.
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